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DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, DEPARTMENT OF Case No. A-13-688795-B
BUSINESS AND INDUSTRY, REAL Dept. No. XXIX
ESTATE DIVISION; STATE OF NEVADA,
DEPARTMENT OF BUSINESS AND
INDUSTRY, FINAN CIAL INSTITUTIONS
DIVISION;
MOTION FOR LEAVE TO FILE
Plaintiffs, AMICUS CURIAE BRIEF
ON ORDER SHORTENING TIME

Vs. &

AMICUS CURIAE BRIEF

ACCOUNT RECOVERY SOLUTIONS,
LLC; ATC ASSESSMENT COLLECTIONS,
LLC; NEVADA ASSOCIATION
SERVICES, INC.; SILVER STATE
TRUSTEE SERVICES LLC; TERRA WEST
COLLECTIONS GROUP, LLC, DOE
PERSONS 1 THROUGH 10; DOE Date of Hearing: | anuary 9, 2014
ENTITIES 1 THROUGH 10; DOE Time of Hearing: 9:00 a.m.
CORPORATIONS 1 THROUGH 10;

Defendants

COMES NOW, HIGHER GROUND, LLC, a Nevada limited liability company; RRR
HOMES, LLC, a Nevada limited liability company; TRIPLE BRAIDED CORD, LLC, a Nevada
limited ILiability company; EQUISOURCE, LLC, a Nevada limited liability company:;
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EQUISOURCE HOLDINGS, LL.C,aNevada limited liability company; APPLETON PROPERTIES,
LLC, a Nevada limited liability company; CUSTOM ESTATES, LLC, a Nevada limited liability
company; KINGFUTT'S PFM LLC, a Nevada limited liability company (aka KING FUTTS PFM
LLC SERIES LV PROPERTIES); IKON HOLDINGS, LLC., WINGBROOK CAPITAL LLC, a
Nevada limited liability company; ELSINORE, LLC, a Nevada limited liability company; KECJ,
LLC a Nevada limited liability company; MONTESA, LLC, a Nevada limited liability company;
EKNV, LLC, a Nevada limited liability company; EK NEVADA, INC., a Nevada corporation; and
PREM INVESTMENTS, LLC, by and through their counsel, James R. Adams, Esq., and files this
MOTION FOR LEAVE TO FILE AMICUS CURJAE BRIEF ON ORDER SHORTENING TIME
& AMICUS CURIAE BRIEF concerning vital issues related to Plaintiffs” Complaint and the
multiple motions filed with this Court.
Dated this 15™ day of December, 2013.
ADAMS LAW GROUP, LTD.
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EX PARTE MOTION FOR ORDER SHORTENING TIME

COME NOW, proposed friends of the court, hereby file this Ex Parte Motion for Order
Shortening Time requesting that the MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
ON ORDER SHORTENING TIME & AMICUS CURIAE BRIEF be heard on an order shortening
time based upon the reasons set forth in the affidavit of James R. Adams, Esq. contained herein
below.

ORDER SHORTENING TIME

It appearing to the satisfaction of the Court, and good cause appearing therefor,
ITIS HEREBY ORDERED that the foregoing MOTION FOR LEAVE TO FILE AMICUS
CURIAE BRIEF ON ORDER SHORTENING TIME & AMICUS CURIAE BRIEF shall be heard

on the day of 2014 at the b of m&m in Department No. 29.
DATED AND DONE day of M.  2013.
DISTRICT COURT JUDGE

AFFIDAVIT OF JAMES R. ADAMS, ESQ. IN SUPPORT OF THE EX

PARTE APPLICATION FOR AN ORDER SHORTENING TIME

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )
JAMES R. ADAMS, ESQ., being first duly sworm, deposes and says:
1. That Affiant is an attorney with the law firm of ADAMS LAW GROUP, LTD., and
duly licensed to practice law in the State of Nevada, and Adams Law Group, Ltd.

represents proposed friends of the court in the above captioned case.

2. That Affiant has personal knowledge of the facts set forth hereunder and is competent

-3.
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to testify to same.

3. On January 9, 2014, multiple hearings will occur in Department 29 regarding
dismissal and summary judgment over issues related to the super priority lien and
whether collccﬁon costs can be included in a homeowners’ association’s lien and
whether collection agencies are violating laws related thereto.

4. This Counsel represents multiple clients whose interests will be affected by this
Court’s ruling.

5. For the reasons cited in this Motion, the proposed friends of the court wish to file this
Amicus Brief and appear at the hearings to épprise the Court of facts and law which
may be crucial to this Court’s decision in the matter.

6. Therefore, Plaintiff requests the Court sign the Order Shortening Time to allow the
proposed friends of the court’s MOTION FOR LEAVE TO FILE AMICUS CURIAE
BRIEF ON ORDER SHORTENING TIME & AMICUS CURIAE BRIEF to be heard
on January 9, 2014, which is the same date as the hearing the parties’ competing
Motions.

FURTHER AFFIANT SAYETH NAUGHT.

JAMES R. ADAMS, ESQ.

SUBSCRIBED AND SWORN to before me
o
this 6 day of December, 2013.

NOTRRY PORHIC
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MEMORANDUM OF POINTS AND AUTHORITIES
L
Factual & Procedural Summary

Prem Investments, LLC., through its counsel, Adams Law Group, Ltd., filed a Petition for
Advisory Opinion with the Nevada Department of Business and Industry in the summer of 2010 (Ex.
1). The Nevada Department of Business and Industry administers both the Nevada Financial
Institutions Division (“FID”) (which licenses and regulates collection agencics) and the Nevada Real
Estate Division (“NRED”) (which regulates common interest communities). The nature of the
Petition was to seck an advisory opinion and/or declaratory order on the meaning and scope of NRS
116.3116. NRS 116.3116 is a statute which creates a statutory lien on a homeowner’s property for
all assessments, fines and fees owed by that homeowner to hishomeowners’ association. The statute
also states that the lien is extinguished by the foreclosure of the first morigage lender with the
exception of a limited portion of the lien. That limited portion has been dubbed the “super priority
lien” and is capped at a figure equaling 9 months of a homeowners’ association assessments plus
certain external repair costs. Thus, a bank or investor who buys at auction takes the property subject
to the limited “super priority lien.”

Prem Investments, LLC., was one such investor. Thus, Prem Investments, LLC., had an
interest in having the State of Nevada issue an advisory opinion or declaratory order on the
definition, breadth and scope of NRS 116.3116. It should be noted that in 2010 Prem Investments,
LLC was not a party in any action before the District Court, or any administrative agency arbitration
proceeding concerning NRS 116.3116, and, therefore, had an absolute legal right under NAC
232.040 to request the advisory opinion and declaratory order. Prem Investments, LLC was owned
by a number of membership holders, including attorney Puoy Premsrirut.

Defendants are debt collectors who collect the past due assessments owed to homeowners’
associations by delinquent homeowners (“Defendants™ or “Debt Collectors™). They also collect the

“super priority lien” amounts from banks, investors and government supported agencies like Fannie

5
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Mae and Freddie Mac who take title to properties at foreclosure auctions. For years, Defendants
have been violating NRS 116.3116 by drastically overcharging banks, investors and government
supported agencies for collection fees which far exceed the super priority lien amount.

A. Arbitration

In 2010, Adams Law Group, Ltd., was retained by a group of investors (not Prem

Tnvestments, LLC) to institute litigation against the Debt Collectors for their unlawful collection

practices. An arbitration (which has been stayed pending Supreme Court review of a procedural
issue) ensued. In the arbitration, it was the position of the Debt Collectors that NRS 116.3116(2)
permits the addition of collection fees over and above the super priority lien. It was the position of
the investors that consistent with thé plain language of the statute, the super priority lien is capped
at 9 months of association assessments (plus repair costs) and cannot be exceeded. In response to
a summary judgment motion on the meaning of NRS 116.3116(2), on October 28, 2010, Real Estate
Division Arbitrator, Persi Mishel, ruled that the investors were correct. The super priority lien is
capped at 9 months of assessments. Therefore, after foreclosure, the collection of any amounts over
and above the sui)er priority lien is inconsistent with NRS 1 16.3116(2). The Arbitrator’s ruling in
favor of the investors on their declaratory relief claim effectively adjudicated the fundamental issue
in the entire arbitration.

B. The FID Declaratory Order and NRED’s Advisory Opinion

In November of 2010, (about 5 months after Prem Investments, LLC had filed its Petition
for Declaratory Order and Advisory Opinjon with the Nevada Department of Business and Industry),
the Nevada Financial Institutions Division responded to Prem Investments, LLC’s Petition. The
Financial Institutions Division issued a Declaratory Order and Advisory Opinion which was
consistent with the position that the super priority was capped at a figure equaling 9 months of
assessments (Ex. 2). The Financial Institutions Division ordered its licensees to limit their collection
fees to an amount consistent with Nevada law.

In December of 2010, certain of the Debt Collectors instituted litigation against the FID to

-6-
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interpret NRS 116, but the CCICCH and NRED did:

The language of this provision [NRS 116.615] is clear that the
CCICCH and the Real Estate Division are responsible for regulating
and administering the chapter. There is no provision granting any
other commission or department the authority to regulate or interpret
the language of the chapter. NRS Chapter 116 also addresses the
issuance of advisory opinions, stating that “[t]he [Real Estate]
Division shall provide by regulation for the filing and prompt
disposition of petitions for declaratory orders and advisory opinions
as to the applicability or interpretation of: (a) [a]ny provision of this
chapter or chapter 116A or 116B of NRS.” NRS 116.623(1)(a).

The language of NRS 116.615 and NRS 116.623 is clear and
unambiguous. Thus, we apply a plain reading. See Westpark Owners'
Ass'n v. Dist. Ct., 123 Nev. 349, 357, 167 P.3d 421, 427 (2007). We
will also read NRS Chapter 116 and NRS Chapter 649 in a way that
harmonizes them as a whole. Southern Nev. Homebuilders v. Clark
County, 121 Nev. 446, 449, 117 P.3d 171, 173 (2005). Based on a
plain, harmonized reading of these statutes, the responsibility of
determining which fees may be charged, the maximum amount of
such fees, and whether they maintain a priority, rests with the Real
Estate Division and the CCICCH.

State, Dep't of Bus. & Indus., Fin. Institutions Div. v. Nevada Ass'n
Servs., Inc.,294 P.3d 1223, 1227 (Nev. 2012)

Department of Business and Industry via email. He stated:

In light of the Court’s ruling earlier this year in the matter of State of
Nevada, Financial Institutions Div. vs. Nevada Assn. Services, etal.,
it appears the appropriate entity to render the requested opinion would
be the Real Estate Division of the Department of Business &
Industry.

Accordingly, I recently met with representatives of the Real Estate
Division and their legal counsel to discuss the various advisory
opinion requests that had been submitted, including yours, regarding
the super priority lien. The determination was made that the Real
Estate Division would issue an advisory opinion responsive to the
questions presented in the various opinionrequests. Please be advised
that this advisory opinion should be finalized within the next 30-45

-7-

enjoin it from enforcing its Declaratory Order. Judge Johnson granted the Debt Collectors’ Motion
for Preliminary Injunction and ruled that the FID did not have the jurisdiction to interpret NRS 116
in the regulation of its own licensees. After an appeal was heard, the Nevada Supreme Court issued

jts opinion in August of 2012 wherein the Court ruled that the FID did not have jurisdiction to

TIn November of 2012, this Counsel was contacted by Director Terry Johnson of the Nevada
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days.
Thanks,

TERRY JOHNSON
Director

(Ex.3)

In December of 2012, Adv. Op. 13-01 was published by the Nevada Real Estate Division.
In short, almost 2 % years after Prem Investments, LLC., filed its Petition for Advisory Opinion with
the Nevada Department of Business and Industry, the Nevada Real Estate Division responded to the
Petition (Ex. 4). Thus, contrary to the Debt Collectors’ allegation that NRED’s Advisory Opinion
was “sua sponte,” it was, in fact, in response to Prem Investments’ Petition.

C. The Investors’ Litigations and Court Rulings

In the last several years, purchasers of homes at first mortgage foreclosure auctions have
instituted declaratory relief actions requesting from the court the meaning of NRS 116.3116(2), i.e.,
is there a cap on the super priority lien of a figure equaling 9 months of assessments (plus certain
repair costs). At least 8 District Courts' have declared that NRS 116.3116(2) calls for such a cap.
This Counsel has argued 7 of those 8 cases. No district court (save Judge Jackie Glass in 2006) have
ruled differently. In the 7 cases argued by this Counsel, the concept of whether or not “collection
costs” could be included in a homeowners’ association lien was never directly at issue. It was not
at issue because in every such case, the foreclosed homeowner was at least 9 months delinquent in
his assessments by the time the foreclosure investor purchased the property. Therefore, whether
collection costs could be included in the prioritized portion of the lien simply was not important
because in each such case, the 9 month assessment cap was always hit by the delinquent assessments

alone. The issue in these cases was whether or not there was a cap to the super priority lien of a

! Judge Denton (Case No. A647850,) Judge Gonzalez (Case No. A636948,) Judge Scann
(Case No. A651107,) Judge Allf (Case No. A666569,) Judge Barker (Case No. A663304,) Judge
Silver (Case No. 658044,) Judge Sturman (Case No. A680828,) Judge Berry (Case No. CV12-
02254).

-8-
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figure equaling 9 months of assessments, no matter what was included in the lien.

Regardless, save one, the orders of the district courts have never stated that “costs of

collection”

can be included in 2 homeowners’ association lien. Instead the langnage of the orders

mirrored NRS 116.3116's language, that, “any penalties, fees, charges, late charges, fines and

interest charged pursuant to paragraphs (3) to (n), inclusive, of subsection 1 of NRS 116.3102 are

enforceable as assessments under this section.” For example:

1.

The Wingbrook Order - “While assessments, penalties, fees, charges, late charges,

fines and interest may be incladed within the Assessment Cap Figure, in no
event can the total amount of the Assessment Cap Figure exceed an amount equaling
9 times the homeowners' association's monthly assessment amount....” (Ex. 5
Wingbrook Order);

The Tkon Order - “Unless an association's declaration otherwise provides, any

penalties, fees, charges, late charges, fines and interest charged pursuant to NRS
116.3102(1) (j) to (n), inclusive, are enforceable in the same manner as
assessments are enforceable under NRS §116.3116. Thus, while such penalties,
fees, charges, late charges, fines and interest are not actual "assessments," they may
be enforced in the same manner as assessments are enforced, i.e., by inclusion in the
association's General Statutory Lien against the unit.” (Ex. 6, Ikon Order)

The Aliante Order - “Thus, while assessments, penalties, fees, charges, late

charges, fines and interest may be included within the Super Priority Lien, in
10 event can the total amount of the Super Priority Lien exceed an amount equaling
9 months of the Defendant's regular monthly assessment amount....” (Ex. 7, Aliante

Order).

In each such case, the language of the orders mirrored the language of NRS 1 16.3116. The

phrase “costs of collecting,” with its own statutory definition under NRS 116.310313, was never

included in the Wingbrook, Tkon or Aliante orders. While the law allows a homeowners’ association
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to charge such “costs of collecting” to the delinquent homeowner, there is no statutory authority for
a homeowners’ association to include those “costs of collecting” in the lien. Thus, the Plaintiffs have
requested a declaration from this Court that “costs of collecting” under NRS 116.310313 are not
included in the lien described in NRS 116.3116. Conspicuously, the phrase “costs of collecting” as
defined by NRS 116.310313 appears nowhere in NRS 116.3116. In fact, NRS 116.3116 makes
specific reference only to other particular costs as listed in NRS 116.3102, not to any “costs of
collecting” listed in NRS 116.310313. This, one must presume, was an intentional act on the part
of the legislature to limit the constituent elements of the lien to that which is clearly cited in NRS
116.3116, i.e., assessments, plus those costs as particularly listed in NRS 116.3102. In short, if the
legislature wanted to include “costs of collecting” in the lien, it would have said so in NRS
116.3116.

The State of Nevada now requests this Court issue a declaratory judgment and injunctive
relief on the issues of whether the super priority lien is capped and whether costs of collecting can
be included within a homeowners’ association’s lien (in essence, a declaration of the meaning of
NRS 116.3116). The Court, through the numerous motions filed by the parties, has been asked to
make several determinations related thereto. This amicus brief concerns itself with the following
issues:

1. Does NRED have standing to seek a declaratory judgment over the meaning of NRS

116.3116 (a statute within its jurisdiction)?

2. Are the CCICCH and Nevada homeowners associations “indispensable” parties in
this action pursuant to NRCP 19, and if so, what should the Court do?

3. Does the law require that the CCICCH make a determination whether a violation has
occurred by a collection agency before Plaintiffs can file this action for declaratory
relief and injunctive relief?

4. Does the fact that Plaintiffs and Defendants disagree over the meaning of a law mean

that Defendants could not have violated it?

-10 -
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5. Does the NRED Advisory Opinion have legal force and effect?

6. Does the CCICCH’s Advisory Opinion have legal force and effect?

7. Ts Plaintiffs’ declaratory relief claim over the meaning of a statute barred by NRS
38.3107
I
LEGAL ARGUMENT
1. COURTS HAVE DISCRETION TO ACCEPT AND REVIEW AMICUS BRIEFS

Tt should be noted that Nevada public policy strongly favors the adjudication of matters on

their merits (see, e.g., Stubli v. Big D Int'l Trucks, Inc., 107 Nev. 309, 316, 810 P.2d 785, 789-90
(1991)), and therefore dictates the full inclusion of opinions on matters of public importance such
as this. The ruling of this Court will have direct impact upon hundreds of thousands of Nevada
homeowners, including consumers, investors, banks, and governmental agencies. In a case such as
this, there is little reason a trial judge should not have discretion to permit the participation of
individuals who are fundamentally affected by the Court’s ruling, especially if the participation may
be helpful to the court. For example:

Although the rules of practice do not specifically provide a vehicle for

a nonparty to obtain permission to submit briefs or to appear as an

amicus curiae, the rules do not prohibit such a request. See Thalheim

v. Greenwich, 256 Conn. 628, 639-40, 775 A.2d 947 (2001).

Permission to appear as amici curiae, however, rests in the sound

discretion of the trial court. Id., at 644, 775 A.2d 947. The trial court

in this case determined that it would not be proper for the proposed

amici, who are both attorneys, to testify as expert witnesses at trial

and to appear as amici curiac. We conclude that the trial court did not

abuse its discretion in making that determination. Wiity v. Planning

& Zoning Comm'n of Town of Hartland, 66 Conn. App.- 387,396,784

A.2d 1011, 1017-18 (2001)
Nor is there, ... authority that would require an interested party... to intervene, as opposed to filing
as amicus.” Parsons v. State, Dep't of Soc. & Health Servs., 129 Wash. App. 293,302,118 P.3d 930,
934 (2005). Importantly, amicus curiae presentations assist the court by broadening its perspective
on the issues raised by the parties; among other services, they facilitate informed judicial

consideration of a wide variety of information and points of view that may bear on impoﬁmt legal

-11 -
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questions. In re Marriage Cases, 43 Cal. 4th 757, 183 P.3d 384 (2008).

Especially in this case, where Defendants have called into question the very Petition for
Advisory Opinion which this Counsel drafted and filed on behalf of one of the listed friends of the
court, i.e., the very Petition which Defendants claim to be non-existent, this brief can provide vital
procedural and factual background to the Court which may be critical so the Court can make an
informed decision as to the merits of each parties’ position. Further, several of the friends of the
court were parties to the very cases in which Defendants incorrectly claim that there exist orders
which state that “costs of collecting” could be included in the lien. Input can be given to the Court
as to what actually was at issue and what was argued. -

2. NRED HAS STANDING TO SEEK A DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
AGAINST ANYONE REGARDING THE CONSTRUCTION OF A LAW

Tn its Motion to Dismiss, Defendants proclaim that, “...only the FID, as governing authority
of Defendants, is entitled to seek declaratory relief against Defendants.” (Nevada Association
Services (“NAS™) Motion to Dismiss, 6:17-18). Certainly the FID is one governmental agency which
may do s0,> but why cannot any other governmental agency seck a declaratory judgment regarding
the construction of a law which happens to affect Nevada limited liability companies such as
Defendants? Does not the Nevada Declaratory Relief Act grant standing to any interested party who
secks a determination of the construction of a law and does it not also grant such a party the right to
obtain a declaration of rights and legal status thereunder? Is NRED not an interested party to this
action? After all, it is a real estate statute, NRS 116.3116, over which NRED seeks the judicial
declaration. Are the Debt Collectors also not interested parties to this action? Ts it is not they who
di Spute NRED’s Advisory Opinion regarding NRS 116.3116 and is it not they who seek their own
ruling regarding NRS 116.3116 from this Court?

The Nevada Declaratory Relief Act (NRS 30.040) states the following:

Any person interested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations

2 See NRS 648.400

-12 -
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are affected by a statute, municipal ordinance, contract or franchise,
may have determined any question of construction or validity arising
under the instrument, statute, ordinance, contract or franchise and
obtain a declaration of rights, status or other legal relations
thereunder. :

NRED seeks a declaration that one of the statutes under its jurisdiction has been violated ?

It clearly has a legal interest in doing so. As the Nevada Supreme Court has noted, “The provisions

of this chapter [NRS 116] must be administered by the [Real Estate] Division, subject to the

administrative supervision of the Director of the Department of Business and Industry.” State, Dep't

of Bus. & Indus., Fin. Institutions Div. v. Nevada Ass'n Servs., Inc., 294 P.3d 1223, 1227 (Nev.

2012).

* Thus, not only does NRED seek a declaratory ruling that Defendants have violated NRS

116.3116, but it must also be keenly noted that the Debt Collectors have moved for summary

judgment seeking their own ruling. What relief do they request? They request a determination that

they have not violated NRS 116.3116. The controversy has therefore been clearly cast. The

competing interests of the parties have been clearly defined. Can the Defendants honestly state there

is no controversy over the construction of a statute? Can they honestly argue that neither they, nor

NRED have an interest in that controversy? The Nevada Declaratory Relief Act governs this dispute

and it grants NRED standing to request that this Court grant declaratory relief, i.e., that it rule that

a statute under the NRED’s jurisdiction has a particular meaning, and that certain acts of various

58

59.

60.

All Defendants' practice of including "costs of collecting" in the associations'
liens is in direct violation of NRS 116.3116(1).

All Defendants' practice of charging more than 9 times the monthly
assessment for common expenses (plus Abatement Costs) for the associations’
super priority liens is in divect violation of NRS 116.3116(2).

Defendants continue these practices even after the issuance of the NRED
Opinion in opposition of such practices.

Thus, a true and ripe controversy exists between Plaintiffs and Defendants
as to the proper interpretation of NRS 116.3116. (Complaint at §57 and 58).

-13-
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parties are not in conformance thereof.

By a mere review of the pleadings and briefs in this action it is clear that the parties hold

differing views of the law and request relief in conformity with their views. As the Nevada Supreme

Court in Kress v. Corey has held:

action:

'The requisite precedent facts or conditions which the courts generally
hold must exist in order that declaratory relief may be obtained may
be summarized as follows: (1) there must exist a justiciable
controversy; that is to say, a controversy in which a claim of right is
asserted against one who has an interest in contesting it; (2) the
controversy must be between persons whose interests are adverse; (3)
the party seeking declaratory relief must have a legal interest in the
controversy, that is to say, a legally protectible interest; and (4) the
issue involved in the controversy must be rpe for judicial
determination. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948).

Thus, NRED must possess the following attributes under Nevada law to proceed in this

It must have a right to assert that NRS 116.3116 caps the super priority lien amount
and that no collection fees and costs may be included in a homeowners’ associations’
lien. However, the Supreme Court of Nevada has already ruled that NRED has
this authority. Itis, in fact, responsible for the administration of NRS 116.3116.
See State, Dep't of Bus. & Indus., Fin. Institutions Div. v. Nevada Ass'n Servs., Inc.,

294 P.3d 1223, 1227 (Nev. 2012).

' The Debt Collectors against whom NRED’s right is asserted has an interest in

contesting it. This fact is apparent as the Debt Collectors assert this right in
their Motion for Summary Judgment.

NRED’s interest in the determination that NRS 116.3116 caps the super priority lien
amount and that no collection fees and costs may be included in a homeowners’
associations’ lien is diverse from the Debt Collectors’ interest in contesting such a
determination. This fact is obvious by a simple review of NRED’s Motion for
Summary Judgment and the Debt Collectors’ Motion for Summary Judgment

which ask for exactly opposite rulings from this Court;

-14 -
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NRED has a legal interest in this Court’s declaration that NRS 116.3116 caps the
super priority lien amount and that no collection fees and costs may be mcluded in
a homéowners’ associations’ lien is diverse from thé Debt Collectors’ interest in
contesting such a determination. As NRED is the agency tasked with
interpretation, administration and regulation of NRS 116, there is no dispute
NRED has a legal interest as further supported by the Nevada Supreme Court.
The issue as announced above is ripe for judicial determination. This factor needs
little discussion as hundreds of lawsuits have been filed to date essentially seeking

determinations which are requested by the parties to this Court.

Further, and even more fundamentally, NRED is lawfully imbued with statutory powers to
bring suit against ANY PERSON who violates NRS Chapter 116. Any person most certainly means
any Debt Collector. For example, NRS 116.795 clearly states:

1. If the Commission or the Division has reasonable cause to believe,
based on evidence satisfactory to it, that any person violated or is
about to violate any provision of this chapter, any regulation adopted
pursuant thereto or any order, decision, demand or requirement of the
Commission or Division or a hearing panel, the Commission or the
Division may bring an action in the district court for the county in
which the person resides or, if the person does not reside in this State,
in any court of competent jurisdiction within or outside this State, to
restrain or enjoin that person from engaging in or continuing to
commit the violations or from doing any act in furtherance of the
violations.

In short, if NRED does not have standing to bring suit and seek a declaratory ruling over the
construction of one of its own real estate statutes, who does? Of course, the Supreme Court has
already answered this question as follows, “... the [Real Estate] Division may do all things necessary
and convenient to carry out the provisions of this chapter....” State, Dep't of Bus. & Indus., Fin.
Institutions Div. v. Nevada Ass'n Servs., Inc., 294 P.3d 1223, 1227 (Nev. 2012). Suing anyone,
including Debt Collectors, for violations of NRS 116.3116 and seeking declaratory and injunctive

relief would certainly appear to be necessary and convenient to carry out the provisions of NRS 116.
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3. UNDER NRCP 19(A), NEITHER THE CCICCH NOR HOMEOWNERS ASSOCIATIONS ARE
INDISPENSABLE PARTIES AS COMPLETE RELIEF MAY BE ACCORDED TO THE CURRENT
PARTIES WITHOUT A JOINDER '

NRCP 19(a) describes only two situations where a person must be joined if feasible.
Provided the joinder will not deprive the Court of jurisdiction, the first of the two situations is as
follows, “(1) in the person’s absence complete relief cannot be accorded among those already
parties.” |

Therefore, the first question the Court must answer is if the CCICCH and the homeowners
associations are not joined, will both Plaintiffs and Defendants obtain complete relief by the Court’s
determination of the issues contained in the Complaint? In other words, will NRED, the FID and
the Department of Business and Industry get what they want against the Debt Collectors (i.e., what
they asked for in the Complaint) if the Court rules that the super priority lien is capped, or that
collection costs cannot be included in a lien? The answer is yes. What the Plaintiffs request in the
present action is a declaration that the Defendants' practice of including "costs of collecting” in the
associations' liens is in direct violation of NRS 116.3116(1) and that Defendants' practice of charging
more than 9 times the monthly assessment for common expenses (plus Abatement Costs) for the
associations' super priority liens is also in direct violation of NRS 116.3116(2). (See 57 and 58 of
the Complaint). They also seek injunctive relief against the Debt Collectors to stop them from
violating the law. If the Court rules in conformity to the State’s requested relief, the State gets what
itrwants, i.e., a way to stop the Defendants from violating the law. Complete relief is therefore
accorded to the Plaintiffs without the joinder of any additional parties.

Conversely, if the Debt Collectors win and the Court declares that the super priority lien in
not capped or that collection costs can be included within the lien, the Defendants get what they
want, i.¢., a judicial determination that they do not violate NRS 116.31 16 and that they may continue
with their collection activities. Complete relief is therefore accorded to the Defendants without
joinder of any additional parties. The fact that the CCICCH or the homeowners associations may

claim an interest in how this litigation comes out, does not mean that complete relief cannot be
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accorded to those already parties without a joinder. In short, complete relief can be accorded the
current parties without the necessity of the joinder of anyone.

4. NEITHER THE CCTICCH NOR THE HOMEOWNERS ASSOCIATIONS HAVE CLAIMED AN
INTEREST IN THIS LITIGATION

The second of the two situations where joinder is necessary is as follows:

(2) the person claims an interest relating to the subject of the action

and is so situated that the disposition of the action in the person’s

absence may (1) as a practical matter impair or impede the person’s

ability to protect that interest or (ii) leave any of the persons already

parties subject to a substantial risk of incurring double, multiple, or

otherwise inconsistent obligations by reason of the claimed interest.
It must be immediately noted that no person, commission or homeowners’ association has yet
claimedv an interest relating to the subject of this action. Thus, by the plain language of NRCP 19
(a)(2), until such a “claim of interest” is made by a non-party, the issue of joinder is not ripe for
determination.

However, if this Court rules that homeowners associations are indispensable parties, then so
too are Nevada homeowners. The Defendants argue that homeowners associations and the CCICCH
are “indispensable” parties to this action. Why Defendants did not also argue that Nevada
homeowners are also “indispensable” parties to this action is not readily perceived. In fact, it is the
homeowners who actually pay the collection costs which are the subject of this action. It is the
homeowners who pay the excessive super priority lien costs. If the Court rules that collection costs
can be included in a lien or that the super priority lien is not capped at 9 months of assessments, it
is the homeowners’ lien which is aifected. It is the Nevada homeowners whose rights are implicated
and whose wallets are lightened if the Court rules in favor of Defendants. Indeed, if there are any
indispensable parties to this action, the Nevada homeowner is one such party. In that regard, if the
Court determines that homeowners associations are “indispensable™ parties, representative class

homeowners shall move to intervene in this action on a class-wide basis so that their rights may be

properly represented.
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5. THE CCICCH 18 NOT AN INDISPENSABLE PARTY

Under NRCP 19(a)(2), in order to be joined, the CCICCH must claim, “... an mterest relating
to the subject of the action and is so situated that the disposition of the action in the person’s absence
may (1) as a practical matter impair or impede the person’s ability to protect that interest....” Not
only has the CCICCH not claimed an interest in this action, but it has no interest to protect.

Defendants argue that the CCICCH is a necessary party because it has published its own
advisory opinion which allegcdly differs from NRED’s. However, because the CCICCH’s advisory
opinion was fugitive (with absolutely no statutory or regulatory authority,) it is of no force and effect.
Thus, the CCICCH can have no interest in a declaratory ruling that affects an advisory opinion which
it had no authority to publish in the first place. It is but a null document with no legal effect.

What governmental agencies can issue advisory opinions? The law is quite clear on this

issue.

1. The Division shall provide by regulation for the filing and prompt

disposition of petitions for declaratory orders and advisory opinions
as to the applicability or interpretation of:

(a) Any provision of this chapter or chapter 116A or 116B of NRS...

5. The Division shall:

(a) Respond to a petition filed pursuant to this section within 60 days
after the date on which the petition is submitted for consideration; and

(b) Upon issuing its declaratory order or advisory opinion, mail a
copy of the declaratory order or advisory opinion to the petitioner.

Nev. Rev. Stat. Ann. § 116.623 (West)

Conspicuously absent from NRS 116.623 is any reference to the CCICCH. In short, unlike
the clear authorization for the Real Estate Division to issue advisory opinions, Nevada has no statute
or regulation specifically authorizing the CCICCH to issue advisory opinions. That jurisdiction is
statutorily bestowed upon NRED. Of course NRED has issued its advisory opinion in the form of
Adyv. Op. 13-01 declaring the super priority lien capped at 9 months of assessments and declaring

that no collection costs may be included in a homeowners’ assessment lien. Pursuant to Nevada’s
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Supreme Court, this Court 1s to take “great deference” to agency interpretations of Nevada statutes
over which they have jurisdiction. (Jmperial Palace v. State, Dep't Taxation, 108 Nev. 1060, 1067,
843 P.2d 813, 818 (1992); Dep't of Taxation v. Daimler Chrysler, 121 Nev. 541,549, 119 P.3d 135,
139 (2005); Thomas v. City of N. Las Vegas, 122 Nev. 82, 101, 127 P.3d 1057, 1070 (2006) (citing
Chevron US.A. v. Not. Res. Def. Council, 467 U.S. 837 (1984)).

Thus the question is posed for the Court, if the CCICCH had no legal authority to publish an
advisory opinion, what legal effect is the Court to give such a document? The answer should be,
“none.” In short, the CCICCH has no interest in this action as the very instrument over which it
could claim an interest is ineffectual as a matter of law.

6. DISMISSAL IS NOT THE PROPER REMEDY UNDER NRCP 19

If this Court determines that the Defendants are correct and that certain parties are
indispensable to this action, what is the remedy? At this early stage of the litigation, it is surely not
dismissal. The remedy is clearly defined in NRCP 19(a), “If the person has not been so joined, the
court shall order that the person be made a party. If the person should join as a plaintiff but refuses
to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff.” The
remedy is clear, the Court is to join the absent party, not dismiss the action.

7. THE CCICCH 1S NOT THE ONLY ENTITY WHO CAN DETERMINE A VIOLATION OF NRS
116. THE DISTRICT COURT HAS SUCH JURISDICTION

Defendants have argued that only the CCICCH may declare a violation of NRS 116.3116.
Defendants argue the CCICCH has “exclusive” jurisdiction in this regard (i.c., to the exclusion of
a District Court). However, no such “exclusive” jurisdiction of the CCICCH can be found in any
statute, nor would such a statute be constitutional anyway. Defendants cite NRS 116.750 for its
novel proposition.

1. In carrying out the provisions of NRS 116.745 to 116.795,
inclusive, the Division and the Ombudsman have jurisdiction to
investigate and the Commission and each hearing panel has
jurisdiction to_take appropriate action against any person who
commits a violation, including, without limitation:

(a) Any association and any officer, employee or agent of an
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association.

Nev. Rev. Stat. Ann. 116.750 (West)
The word “exclusive” is not found in the statute. The statute merely states that the CCICCH has
jurisdiction to take appropriate action against any person who commits a violation. It certainly does
not state the District Court is divested of its jurisdiction to declare the meaning of laws or to issue
injunctive relief.

Moreover, as NRS 116.795 clearly states, “1. If the... Division has reasonable cause to
believe... that any person... is about to violate any provision of this chapter... the Division may bring
an action in the district court....” In this case, NRED claims it has reasonable cause to belief
Defendants are about to violate NRS 116.3116. It may, therefore, bring an action in the district
court. NRS 116.795's grant of litigation rights to NRED is not contingent upon any act of the
CCICCH. Such a condition precedent (as the finding of a violation against a person by the
CCICCH) simply does not exist in the statute. If such a condition precedent was the objective of the
legislature, it would bave simply written it into NRS 116.795.

Regardless, the Nevada Legislature does not have the authority to divest the District Court
of jurisdiction of any kind. Unlike the United States Cbnstitution which authorizes Congress to
determine the jurisdiction of the federal district courts (Art. II, Sec. 1 “The judicial power of the
United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may
from time to time ordain and establish.”) the jurisdiction of Nevada District Court is created not by

the legislature, but by the Nevada Constitution.” Nevada’s legislative branch of government is only

* Such courts are known as “Article I” courts. These courts get their name from the fact that they
derive their power from Article I of the Constitution. These courts include (1) the U.S. District
Courts, (2) the U.S. Circuit Courts of Appeal, and (3) the U.S. Supreme Court. They also include two
special courts: (a) the U.S. Court of Claims and (b) the U.S. Court of International Trade.

® Indeed, this is a primary distinction between the United States Constitution and the constitutions
of many states. See for example, see Article 6, Section 10 of the California Constitution: “ SEC. 10.
The Supreme Court, courts of appeal, superior courts, and their judges have original jurisdiction in
habeas corpus proceedings. Those courts also have original jurisdiction in proceedings for
extraordinary relief in the nature of mandamus, certiorari, and prohibition. The appellate division

-20 -




e Ny B W N =

N NN NN NN NN e e ke el ek b yed e e e
o N Y L Rk W = O YR NN N R W N = O

empowered to determine the jurisdiction of the justice courts and family courts. All jurisdiction not
granted to the justice courts is constitutionally imbued in the District Court. In short, the District
Court has original jurisdiction over all matters not otherwise granted to the Justice Court and the
legislature may not pass laws otherwise divesting the District Court of subject matter jurisdiction:
Art. 6 Sec. 6. District Courts: Jurisdiction; referees; family court.
1. The District Courts in the several Judicial Districts of this
State have original jurisdiction in all cases excluded by law from
the original jurisdiction of justices’ courts....
2. The legislature may provide by law for:
(a) Referees in district courts.

(b) The establishment of a family court as a division of any
district court and may prescribe its jurisdiction.

Other than laws defining the original jurisdiction of the justice courts or the jurisdiction of
the family courts, there can be no law passed by the Nevada legislature (which is constitutional)
which alters the original jurisdiction of the District Court. As the Nevada Supreme Court has noted,
“In Nevada, judicial power is derived directly from Article 6, Section 6(1) of the Nevada
Constitution, empowering judges with the authority to act and determine justiciable controversies.”
Landrethv. Malik, 251 P.3d 163, 168 (Nev. 2011). “Inherent powers are derived from two sources:
the separation of powers doctrine and the judiciary's sheer existence by virtue of the judicial
functions expressly created under Nevada's Constitution.” Halverson v. Hardcastle, 123 Nev. 245,
259, 163 P.3d 428, 438 (2007).

However, this Court presumes statutes are constitutional. Seres v. Lerner, 120 Nev. 928,
931, 102 P.3d 91, 93 (2004); Martinez v. Maruszczak, 123 Nev. 433,168 P.3d 720 (2007). Thus,
if this Court is to presume NRS 116.750 is constitutional, it can decide that the CCiCCH has

of the superior court has original jurisdiction in proceedings for extraordinary relief in the nature of
mandamus, certiorari, and prohibition directed to the superior court in causes subject to its appellate
jurisdiction. Superior courts have original jurisdiction in all other causes.”
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jurisdiction to determine violations of NRS 116, but so too does this Court have the jurisdiction to
issue a declaratory ruling on NRS 116 and issue appropriate injunctive relief. Because NRS 116.750
does not grant “exclusive” junsdiction to the CCICCH to determine violations of NRS 116, and
because if it did, such a statute would violate Article 6, Section 6 of the Nevada Constitution, this
Court can simply rule both CCICCH and the District Courts have concurrent jurisdiction to
determine violations of NRS 116.3116.

8. DEFENDANTS’ CREATIVE “DISAGREEMENT OVER THE MEANING OF ALAW” ARGUMENT
IS NONSENSICAL. MISTAKE OF LLAW IN NO DEFENSE TO THE VIOLATION OF A STATUTE

Despite at least 8 District Courts® declaring that there is a cap on the super priority lien,
Defendants argue that thereis a disagréement over the meaning of NRS 116.3116, and therefore, it
is impossible for Defendants to have violated it. They write, “However, disagreeing over the
meéning of a law does not constitute a "violation" of law.” (NAS’ Motion for Summary Judgment
at 4:7-8). It’s a bit like arguing that when a murderer and the State of Nevada disagree over the
definition of homicide, a homicide could not have been committed even though the victim lay dead
with a bullet in his brain. Doubtless the district court would care little about the semantic dispute.
Either a lJaw has been violated or it hasn’t. Either the Debt Collectors demanded more for the super
priority lien than a figure equaling 9 months of assessments or they haven’t. The fact that they don’t
agree with what the statute clearly mandates is irrelevant. If no person could violate a statute over
which he disagreed with its meaning, anarchy would ensue in this nation of laws.

Defendants cites several cases (including an unpublished one) which absolutely do not stand
for the proposition that if the offending party disagrees over the interpretation of a statute, that the
statute cannot be violated. Defendants first cited case of Hale v. Touro Infirmary, 2004-0003 (La.
App. 4 Cir. 11/3/04), 886 So.2d 1210, 1215 writ denied, 2005-0103 (La. 3/24/05), 896 So. 2d 1036,

actually stands for the proposition in support of Plaintiffs’ case. The Hale court held that where there

5 Judge Denton (Case No. A647850,) Judge Gonzalez (Case No. A636948,) Judge Scann
(Case No. A651107,) Judge Allf (Case No. A666569,) Judge Barker (Case No. A663304,) Judge
Silver (Case No. 658044,) Judge Sturman (Case No. A680828.) Judge Berry (Case No. CV12-
02254).

20




= = T ¥ R e ¥

NN N R NN N NN e e e e e b e e e e
o = T L S N = T "= I -~ B NG S N ) SN N G R N5 R

is a violation of the law and a remedy is provided by statute, an action is properly brought before the

court.

The Hale court clearly held that where a statute is being violated, and where the statute provides for |

aremedy, an action may be brought by the party aggrieved by the violation. This Court is, ... bound

We turn, therefore, to the principles of statutory construction and
interpretation. Article 9 of the Louisiana Civil Code advises: When
a law is clear and unambiguous and its application does not lead to
absurd consequences, the law shall be applied as written and no
further interpretation may be made in search of the intent of the
legislature. Thus, what is clear is that we are bound by the language
ofLa. R.S.23:967, which provides that an employer may not retaliate
against an employee who has notified it of a workplace practice in
violation of law and who either refuses to participate in the practice
or who threatens to publicize the practice. Although there are strong
public policy arguments supporting Hale's interpretation of the
statute, we conclude that the very specific language referring to a
“violation of law” placed not once, but in several places throughout
the statute, manifests a desire by the Louisiana legislature to only
provide a remedy to employees of private employers whose practices
are in actual violation of law, and not simply practices disagreed with
or found distasteful by the employee. On its face, the Whistleblower
Statute supports actions by plaintiffs who are aware of a workplace
practice or act in which a violation of law actually occurred.

Hale v. Touro Infirmary, 2004-0003 (La. App. 4 Cir. 11/3/04), 886
So. 2d 1210, 1215 writ denied, 2005-0103 (La. 3/24/05), 896 So. 2d
1036

by the language of....” the statute.

1131-32 (5th Cir. 1993) for the proposition that a disagreement over a law means such a law cannot

Defendants also cite Hawkins v. Agric. Mktg. Serv., Dep't of Agric., U.S., 10 F.3d 1125,

be violated. However, the Hawkins court held the exact opposite:

The basis of Hawkins' equal protection claim is that the presiding
officer's and this court's rejection of the “rebuttable presumption”
approach in interpreting § 499a(b}(9), an approach which was taken
by the District of Columbia Circuit, in favor of the per se rule which
we see as commanded by the plain language of the statute, violates
his right to equal protection under the law. Thus, Hawkins suggests
that a difference of opinion among the circuits or a circuit split
violates such a right. Although we find Hawkins' argument a novel
one, we disagree. A disagreement between circuits on the
interpretation of a statute is a matter which either the Supreme Court
or Congress should resolve; it does not violate the equal protection
rights of the person subjected to the “more burdensome
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mterpretation.” United States v. Palacio, 4 F.3d 150, 154 (2d

Cir.1993). We thus find Hawkins' equal protection argument to be
without merit. Hawkins v. Agric. Mktg. Serv., Dep't of Agric., U.S.,

10 F.3d 1125, 1131-32 (5th Cir. 1993)

' Courts uniformly rule that where a mistake of law occurs by a party, such a mistake is absolutely no

defense to prosecution. For example:

A mistake of fact occurs when a person understands the facts to be
other than what they actually are, whereas a mistake of law occurs
when a person knows the true facts but is mistaken as to their legal
consequences... a mistake of law is no defense to a general intent
crime (ignorance of the law being no excuse).... People v. Robison,
A117923,2008 WL 4726532 (Cal. Ct. App. Oct. 29, 2008)

% % %

It is immaterial that defendant supposedly believed it legal to refer

insureds to lawyers and doctors. Defendant's belief is a classic
mustake of law that provides no defense: “ignorance of a law is not a
defense to a charge of its violation.” (Hale v. Morgan, supra, 22
Cal.3d at p. 396, 149 Cal.Rptr. 375, 584 P.2d 512.) People v.
Meneses, 165 Cal. App. 4th 1648, 1663-64, 82 Cal. Rptr. 3d 100, 113
(2008)

¥ ok %

“The general rule that ignorance of the law or a mistake of law is no
defense to criminal prosecution is deeply rooted in the American legal
system.” Cheek v. United States, 111 S.Ct. 604, 609 (1991)

* % %

“Of course, should Yellin have refused to answer 1n the mistaken but
good-faith belief that his rights had been violated, his mistake of law
would be no defense.” Yellin v. United States, 374 U.S. 109, 123, 83
S. Ct. 1828, 1837, 10 L. Ed. 2d 778 (1963)

* %k ik

“To the extent that appellants erroneously believe they were given
amnesty, their mistake of law is no defense.” See United States v.
Ness, 652 F.2d 890, 893 (9th Cir.) (per curiam), cert. denied, 454
U.S. 1126, 102 S.Ct. 976, 71 L.Ed.2d 113 (1981). United States v.
Taylor, 693 F.2d 919, 924 (9th Cir. 1982)

Mistake of law is no defense to the violation of a statute. Indeed, the only disagreement over

the super priority lien statute comes from Defendants who have made tens of millions of dollars from
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routinely violating NRS 116.3116. However, there is no disagreement on the bench that NRS
116.3116 caps the super priority lien to a figure equaling 9 months of assessments. Defendants cited
decisions of Judge Williams and Judge Vega and the HHudson House case do not hold differently and
are soundly distinguishable and inapplicable to this case.

9. DEFENDANTS’ CITED CASES OF ELKHORN, JP MORTGAGE AND HUDSON HOUSE ARE
MISPLACED AND COMPLETELY MISINTERPRETED IN DEFENDANTS’ BRIEFS

NRS 116.3116(2) clearly states that a Super Priority Lien only exists “to the extent of” a
figure equaling 9 months of assessments based upon an association’s periodic budget. However, in
the case where an association files a lawsuit to collect its unpaid assessments, or in the case where
a judicial (versus non-judicial) foreclosure occurs, NRS 116.3116(7) provides as follows, “A
judgment or decree in any action brought under this section must include costs and reasonable
attorney’s fees for the prevailing party.” In the Elkhorn and JP Morgan cases cited by Defendants,
there were lawsuits filed. Both courts, therefore, had a statutory foundation for granting fees and
costs in addition to the limited super priority lien.

In the Elkhorn case (A607051), Judge Vega answered two declaratory relief questions:

1. “Does the Association have the right to bring a judicial foreclosure action before a

court of proper jurisdiction in Nevada to satisfy the Association’s special priority
portion of a lien for assessments authorised by NRS 116.3116 (“SPL™)?” and
2. “If the Association has the right to bring ajudicial foreclosure action to satisfy is SPL
in Nevada, are the non-attorney fees and costs of collection accrued by the
Association to bring the judicial foreclosure action considered a component part of
the Association’s SPL?” (See Ex. §).
Judge Vega answered both questions in the affirmative. This was the correct ruling because NRS
116.3116(7) provides that in the caée where a lawsuit is tiled and a judgment obtained, fecs and costs
nmust be awarded. Such was the case in Elkhorn. Such is not the case here. 99.9% of the time the
homeowners’ associations do not file judicial foreclosure actions nor do they sue the homeowner.

Instead, they choose to non-~judicially foreclose on the homeowner. Therefore, since no judgment
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or decree issues, NRS 116.3116(7) does not come into play and costs and fees cannot be obtained
in excess of the Super Priority Lien cap of 9 times an association’s monthly assessment.
In the JP Morgan Chase case cited by Baker Place (A562687), it must first be noted that the

Order and Judgment repeatedly states that a collection agency (Nevada Association Services
(“NAS™)) had a lien over the subject property. Indeed, the Court made a variety of rulings based
upon NAS’ alleged “lien”. However, no statute in the State of Nevada grants a collection agency
a lien over an individual’s property. NRS 116.3116 grants only to a homeowners’ association a
statutory lien, not to a collection agency. Thus, the ruling in JP Morgan should be immediately
discounted because the Court failed to understand that collection agencies do not have “super
priority” liens, only homeowners’ associations do. Further, like the Elkhorn case, in the JP Morgan
case a lawsuit was filed and judgment obtained. Due to a lawsuit baving been filed and a judgment
obtained, the Court utilized the Brunzell factors in awarding fees and costs to NAS. The Court
noted:

NAS’s documented attorney’s fees in the amount of $47,700.00 meet

the Brunzell v Golden Gate National Bank, 85 Nev. 345, 349 (1969)

factors. That based on the qualities of the advocate, the character of

the work to be done, the work actually performed by the lawyer, and

the result obtained, the amount of attorney’s fees and costs to be

included as part of NAS’ collection costs relating to its “super

priority” lien amount are reasonable and necessary. (See Ex. 9).
Further, as in the Elkhorn case, because a judgment was rendered, the Court utilized NRS
116.3116(7) in awarding fees and costs. For example, the Court ruled:

The Court further found that NAS properly supported its claim for

$49,035.28 in attorney’s fees and costs through August 27, 2010

comprised of $1,635.28 in costs and $47,400.00 in attorney’s fees in

defending and protecting its statutory right to an assessment lien,

pursuant to NRS 116.3116(7).

Again, because NRS 116.3116(7) provides that in the case where a lawsuit is filed and a

judgment obtained, fees and costs must be awarded, the JP Morgan case and the Elkhorn case are

misplaced in the analysis before this Court. As no judgments or decrees are issued during a non-

judicial foreclosure, NRS 116.3116(7) does not come into play and costs and fees cannot be obtained
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in excess of the Super Priority Lien cap of 9 times an association’s monthly assessment.

Further, as its sole, published, common law precedent for the proposition that the super
priority portion of an association’s lien can consist of both 9 months of assessments plus collection
costs, Baker Place cites Hudson House Condominium Association v. Brooks, 223 Conn. 610, 611
A.2d 862 (1992). A case decided prior to Connecticut’s unique statutory amendment to the UCIOA
allowing for attorney’s fees in addition to the 6 month assessment figure, Baker Place claims that
the Supreme Court of Connecticut ruled that attorneys' fees must be included in the Super Priority
Lien Amount in addition to, not capped by, the applicable period of common expense assessments.

However, Defendants fail to understand that the sole reason why that one, single case allowed
6 months of assessments plus attorney’s fees is not because attorney’s fees are allowed to be added
as a matter of course pursuant to the super priority language of the statute, but only because the
homeowner’s association (Hudson House Condominium Association) in that particular case
obtained a judgment against the homeowner. Thus, just as in the Judge Williams and Judge Vega
cases cited above, there was a statutory foundation for the award.

The Connecticut Supreme Court held that pursuant to another provision of Connecticut law
(Section 47-258(g)), when as association obtains a judément, only then can an association obtain
both 6 months of assessment plus fees and costs. Nowhere did the Connecticut Court hold that an
assoclation can obtain both collection costs and 6 months of assessments as a matter of course,

without first obtaining a judgment. In fact, in applying the original UCIOA that Nevada adopted,

no Supreme Court or Appellate Court anywhere has ever so held. The Connecticut Court specifically

determined that:

Section 47-258(g) provides that a “judgment or decree in any action
brought under this section shall include costs and reasonable
attorney's fees for the prevailing party.” It is undisputed that HHCA,
as the plaintiff and the party in whose favor the trial court rendered
judgment, is the prevailing party in this, its own foreclosure action.
CHFA does not dispute that § 47-258(g) authorizes the inclusion of
these costs and fees as part of HHCA's judgment.... Hudson House
Condo. Ass'n, Inc. v. Brooks, 223 Conn. 610, 616, 611 A.2d 862, 866
(1992)
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Thus, Section 47-258(g) specifically states, “A judgment or decree in any action brought under this
section shall include costs and reasonable attorney's fees for the prevailing party.” Conn. Gen. Stat.
Ann. § 47-258 (West). In fact, Nevada has enacted the very same law i NRS 116.3116(7) which
states, “A judgment or decree in any action brought under this section must include costs and
reasonable aftorney’s fees for the prevailing party.” There is simply no question that if an association
obtains a judgment against the lender and the lender retakes the property through foreclosure, like
in the Hudson House case, then attorney’s fees and costs may be added to the 6 month assessment
figure as against the foreclosing lender. Indeed, there is a specific statute that allows for it.

10. FANNIE MAE AND FREDDIE MAC’S OFFICIAL POSITION IS THAT THE SUPER PRIORITY
) LIEN IS CAPPED

The Housing and Economic Recovery Act of 2008, enacted Jﬁly 30, 2008, provided the
authority for the United States government's takeover of Fannie Mae and Freddie Mac. The act
created a new regulator, the Federal Housing Finance Agency ("FHFA"), with the authority to take
control of either Fannie Mae and Freddie Mac to restore them to sound financial conditions. Fannie
Mae and Freddie Mac have been under FHFA conservatorship since September 6, 2008. As
conservator, FHFA succeeded to all rights, titles, powers and privileges of Fannie Mae and Freddie
Mac and of any shareholder, officer or director of the Fannie Mae and Freddic Mac with respect to
the Fannie Mae and Freddie Mac and their assets.

Contrary to Defendant’s argument that Fannie Mae or Freddie Mac approve an unlimited
amount of collection costs on top of the Super Priority Lien, the lead General Counsel for the Federal
Housing Finance Agency has specifically stated to Lucas Foletta, counsel for Governor Sandoval,
that Fannie Mae and Freddie Mac do not believe collection costs can be added on top of the Super
Priority Lien. Alfred M. Pollard, General Counsel to the FHFA wrote to the Governor’s Office:

I would note Fannie Mae and Freddie Mac have provided for
reimbursement of six months of regular common expense unpaid
assessments. They do not reimburse for collection costs or attorney’s

fees. (Fx. 10, Letter from Alfred Pollard to Lucas Folleta).

Therefore, contrary to Defendant’s argument that Fannie Mae and Freddie Mac believe
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collection costs can be added on top of the Super Priority Lien, Freddie Mac, IFannie Mae and the
FHFA hold no such position. Indeed, the U.S. Government’s position is just the opposite.
11.  Tuxs ACYION IS NOT BARRED BY NRS 38,310
NRS 38.310 states in pertinent part:
1. No civil action based upon a claim relating to:
(a) The interpretation, application or enforcement of any

covenants, conditions or restrictions applicable to residential property

or any bylaws, rules or regulations adopted by an association... may

be commenced in any court in this State unless the action has been

submitted to mediation or arbitration pursuant to the provisions of
NRS 38.300 to 38.360, inclusive.... NRS 38.310

NRS 38.310 is inapplicable for two reasons. The first is that this action requests that the
Court determine the meaning of a statate, not of any covenants, conditions or restrictions. For
example:
61.  Plaintiffs are entitled to a declaratory judgment determining
the proper interpretation of NRS 116.3116, pursuant to NRS
30.040.
62.  Declaratory relief is necessary to declare whether an
association, or its collection agency, may include "costs of
collecting” as part of an association's lien.
63.  Declaratory relief is necessary to declare whether Defendants
' - as collection agencies for associations - may include more
than 9 times the monthly assessment for common expenses,
based on the periodic budget, (plus Abatement Costs) as part
of the associations' super priority lien.
In determining whether “costs of collection” can be included in the statutory lien, the Court will lock
to NRS 116.3116, not the CC&RS. Moreover, as this Court has already ruled in the Prem Deferred
Trust v. Aliante case and the Prem Deferred Trust v. Southern Highlands case, under NRS
116.3116(2), determining the amount of the super priority lien does not require the application,
enforcement or interpretation of CC&RS. One may determine the monthly assessment figure by a
simple review of the periodic budget which is required by NRS 116.3115. Lastly, the claims

contained in the Complaint on file are grounded on upon Plaintiff’s claim for Declaratory Relief, i.e.,

a legal issue (the meaning of NRS 116.3116). Notably, regarding the exhaustion of administrative
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remedies, the Supreme Court has ruled, “The exhaustion doctrine will not deprive the court of

jurisdiction “where the issues relate solely to the interpretation or constitutionality of a statute.” State
of Nevada v. Glusman, 98 Nev. 412,419, 651 P.2d 639, 644 (1982), appeal dism'd, 459 U.S. 1192,

103 S.Ct. 1170, 75 L.Ed.2d 423 {1983).
The second reason why NRS 38.310 is inapplicable is because the State is requesting
injunctive relief. NRS 38.300 defines “civil action” in the following mahner:

“Civil action” includes an action for money damages or equitable
relief. The term does not include an action in equity for injunctive

relief in which there is an immediate threat of irreparable harm, or an
action relating to the title to residential property. NRS 38.300.

Therefore, injunctive relief is an exception to the mandatory mediation requirements. NRS
116.795 clearly give the State the right to seek injunctive relief from the district court “to restrain
or enjoin that person from engaging in or continuing to commit the violations™ of NRS 116. Further,
in the case where parties are violating a statute, the courts (including the United States Supreme
Court) have concluded that irreparable harm is not a required element and have fashioned a different
test for determining when injunctive relief is warranted.

Because Defendants have been violating NRS 116, no showing of irreparable harm or
balancing the hardship of the parties is legally necessary as it is presumed. For example:

.. it must be observed that the violation of a statute ordinarily
presumes irreparable harm. Fleer Nat. Bankv. Burke 45 Conn.Supp.
566, 578, 727 A.2d 823, 829 (Conn.Super.,1998)

* k %

1t is a well-established rule that where Congress expressly provides
for injunctive relief to prevent violations of a statute, a plaintiff does
not need to demonstrate irreparable harm to secure an injunction. In
such situations, it is not the role of the courts to balance the equities
between the parties. The controlling issue is whether Congress has
already balanced the equities and has determined that, as a matter of
public policy, an injunction should issue where the defendant is
engaged in, or is about to engage in, any activity which the statute
prohibits. National Wildlife Federation v. Harvey 440 F.Supp.2d
940, 955 (E.D.Ark.,2006)

F* k ok
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Curiae Brief.

Where the conduct sought to be enjoined is clearly in violation of a
statute, courts have adopted a more relaxed standard that relieves a
party moving for preliminary injunctive relief from demonstrating
two ofthese elements. Under this "per se” rule, the moving party need
not demonstrate irreparable harm or that the balance of hardships is
in his favor. Sadler v. State ex rel. Sanders 811 N.E.2d 936, 946
(Ind.App.,2004)

* k *

.. where injunctive relief is sought to prevent the violation of a
statute, the jurisprudential rule is that no showing of irreparable harm
is necessary. Historic Restoration, Inc. v. RSUI Indem. Co. 955
S0.2d 200, 212-213, 2006-1178 (La.App. 4 Cir. 3/21/07),), (La.App.
4 Cir.,2007)

# % %

A petitioner is entitled to injunctive relief without the requisite
showing of irreparable injury when the conduct sought to be
restrained is unconstitutional or unlawful, i.e., when the conduct
sought to be enjoined constitutes a direct violation of a prohibitory
law and/or a violation of a constitutional right. South Cent. Bell Tel.
Co. v. Louisiana Pub. Serv. Comm'n, 555 So0.2d 1370 (La.1990).
Once a plaintiff has made a prima facie showing that the conduct to
be enjoined is reprobated by law, the petitioner is entitled to
injunctive relief without the necessity of showing that no other
adequate legal remedy exists. Jurisich v. Jenkins 749 So.2d 597, 599,
1999-0076 (La.,1999)

Therefore, because this case is about the interpretation of a statute, and because irreparable harm is

presumed due to the violation of a statute, this Court has no obligation to dismiss this case.

CONCLUSION

For the foregoing reasons, the proposed friends of the court request leave to file this Amicus

DATED this 15" day of December, 2013.

ADAMS LAW GROUP, LTD.

GAMIESR. ADAMS, ESQ.
Nevada Bar No. 6874
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8681 W. Sahara Ave., Suite 280
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3636
james(@adamslawnevada.com
assly@adamslawnevada.com
Attorney for Petitioners

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

IN THE MATTER of the Petition of Prem Docket No.
Investments, L.LC., a Nevada limited Hability
company, Rutt Premsrirut, Manager, for an
application for Advisory Opinion and
Declaratory Order pursuant to NAC §232.040
Petition for declaratory order or advisory
opinion

COMES NOW, Petitioner Prem Investments, LL.C., a Nevada limited liability company, Rutt
Premstirut, Manager (“Petitioner” or “Prem Investments™) and hereby applies by Petition to the
Nevada Department of Business and Industry for an Advisory Opinion and Declaratory Order
concerning the applicability of a statute. This application for Petition for Advisory Opinion and
Declaratory Order is made pursuant to NAC §232.040, Petition for declaratory order or advisory
opinion; Authorization; filing; contents. This Petition is made to the Director of the Nevada
Department of Business and Industry pursuant to NAC §232.040(2)(b). In support of this Petition,
Prem Investments, by and through its counsel, states as follows:

X
PETITIONER

Prem Investments is not a party in any administrative, civil or criminal action concerning the
matters contained in this Petition. Prem Investments is in the business of purchasing single family
residences (“Real Property”) through foreclosure auctions held by the first mortgage lender of said

Real Property. Prem Investments has been the recipient of demands by Nevada collection agencies
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licensed under NRS §649 and purporting to represent Nevada common interest communities
(“homeowners’ associations™) in the collection of homeowners’ associations’ liens placed upon the
Real Property. Said liens comprise debts which were ncurred by the prior owner of the Real
Property but which have been extinguished pursuant to NRS §116.3116 by the first mortgage
lender’s foreclosure auction. Regardless that the liens have beep legally extinguished and the debt
is not owed by Petitioner, Nevada collection agencies are demanding and coilecting said lien
amounts from Petitioner and refusing to clear title of the Real Property unless payment is made.

All correspondence can be mailed to Prem Investments at: 520 S. Fourth Street, Second
Floor, Las Vegas, NV 89101, with copy to Adams Law Group, Ltd., at 8681 W. Sahara Ave., Suite
280, Las Vegas, NV 89117.

m.
THE FACTS

Homeowners® associations and their collection agents are epforcing and collecting
extinguished association liens and instituting wrongful foreclosure proceedings against the Real
Property of Petitioner, and other owners of real property including lenders, government mortgage
msurers and investors who take title to single family residences through foreclosure auctions. In
Nevada, pursuant to NRS §116.3116, once a first mortgage lender forecloses on a unit located within
a homeowners’ association, an association’s lien is extinguished but for a limited and finite portion
of the lien calied the “super priority lien amount.” However, the practice of homeowners’
associations and their collection agents is to regularly violate Nevada law and charge to the new
owner (who acquires title at the auction) the entire lien amount, not just the limited, super priority
lien amount.

The scheme, which has purported to net Nevada homeowners’ associations and collection
agencies tens of millions of dollars over the last few years, generally unfolds as follows:

® A homeowner, owning property within an association, becomes delinquent in the
payment of his mortgage. Simultancously, the homeowner stops paying his
association assessments.
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The association assesses fines, late fees, and penalties against the homeowner and,
most notably, employs a collection agency to collect the past due amounts. Even
though the association assessments are often less than $100 per month, the
associations and collection agencies add thousands of dollars of "collection" fees
onto the homeowner's bill.

Knowing that these fees constitute a statatory lien on the homeowner's property, the
associations and collection agencies are secure in knowing that their many thousands
of dollars in "collection" fees will get paid, or else the homeowner's title will remain
clouded.

Then, due to the homeowner's inability to pay his mortgage, the homeowner's lender
ultimately forecloses on the property. At the foreclosure auction, the lender, lenders’
mortgage insurer or an investor will take fitle to the property.

Once this happens, under Nevada law, the association’s lien is extinguished by the
foreclosure auction, but for the limited, “super priority lien amount” which equals a
maximum of 9 times the association’s monthly assessments.

However, instead of informing the new owner that the association’s lien has heen
extinguished but for the super priority lien amount, the associations through their
collection agencies represent that they have the legal right to collect from the new
owner all monies owed by the original homeowner, including the thousands of
dollars of "collection" fees added onto the original homeowner's bill.

Knowing that title is clouded by the maintaining of the lien and also knowing that the
new owner cannot sell the property without clear title, the associations and collection
agencies demand vastly more amounts of money than Nevada law requires the new
owner to pay.

Ultimately, in order to clear title and to prevent the association from foreclosing its
unlawful lien amount, the new owner pays the improperly demanded amounts and
gets the dubious distinction of having paid to Nevada collection agencies thousands
of doltars which he did not owe.
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This alleged scheme is purported to have been conducted thousands of times resulting in the

overpayment by lenders, government mortgage insurers and investors of tens of millions of dollars.

HIL.
THE ISSUES

The reason for requesting this order and opinion is to determine whether the foreclosure by

a first mortgage lender on a property located within a2 Nevada commen interest community

extinguishes an existing homeowners’ association lien against said property. More particularly, the

issues upon which the advisory opinion and declaratory order are sought are the following:

1.

Under NRS §116.3116, a homeowners’ association has 2 lien on a unit for any
assessment levied against that unit or any fines imposed against the unit’s owner
from the time the assessment or fine becomes due. Pursuant to NRS §116.3116, what
portion of the lien, if any, is superior to the unit’s first mortgage lender’s security
interest (“super priority lien”) and may the sum total of the super priority lien
amount, whether it be comprised of assessments, fees, costs of collection, or other
charges, ever exceed 9 times the monthly assessment amount for common expenses
based on the periodic budget adopted by the association pursuant to NRS §116.3115,
plus any charges incurred by the association on a unit pursuant to NRS §1 16.310312
(unit repair expenses)?

Pursuant to NRS §116.3116, does a "super priority lien" exist in the absence of a
homeowners' association's failure to file a complaint with a court to enforce the lien,
i.e., the failure to institute a “civil action” as defined by Nevada Rules of Civil
Procedure 2 and 3?

Iv.
RELEVANT LAW AND HISTORY

A. Introduction of the Uniform Common Interest Ownership Act

The Uniform Common Interest Ownership Act (“UCIOA”) was originally promulgated in

1982 by the National Conference of Commissioners on Uniform State Laws (“Uniform Law
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Commissioners” or “ULC”). In 1991, Nevada passed the UCIOA which is embodied in Nevada
Revised Statutes §116. As of October 31, 2009, there were 2,961 registered Nevada common
interest communities (“homeowners” associations™) subject to NRS §116 having a total of 472,777
units within them.! UCIOA is a comprehensive act that governs the formation, management, and
termination of a common interest community, whether that community is a condominium, planned
community, or real estate cooperative. It also provides for disclosure of important facts about
common interest property at sale to a buyer, including resale disclosure for any sale after the initial
sale by the developer of the property; for warranties of sale; for a buyer's recision rights in a sale
contract; and for escrow of deposits made to secure a sale contract. Importantly, it also governs the
creation, treatment, foreclosure and extinguishment of homeowners’ associations’ liens on units
within their communities.

B. The Legislative History & the Super Priority Lien

The UCIOA goverms liens against properties located within homeowners' associations and,

regarding association liens against units, generally states as follows:

a. Homeowners associations have a statutory lien on any unit of real property located
within their associations for any assessment imposed against a unit or fine imposed
against the unit’s owner from the time the assessment or fine becomes due;

b. However, the associations’ liens are junior to the first security interest of the unit’s
first mortgage lender except for a certain, limited and specified portion of the lien as
defined in §3-116 which remains senior to the first security interest of the unit’s first
mortgage lender, provided that the associations had instituted an “action” to enforce

their liens (the "Super Priority Lien Amount").

! Executive Summary of the Ombudsman, Reporting Period: July 1, 2009 through October
31, 2009
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Thus, in a break with traditional lien priority law, the UCIOA granted the association a lien priority
over first mortgages recorded before any assessment delinquency. However, as shall be noted below,
the associations lien priority is only available to a certain and limited extent.

The original language of the 1982 UCIOA regarding §3-116 and super priority liens is as
follows: |

(2) The association has a lien on a unit for any assessment levied
against that unit or fines imposed against its unit owner from the time
the assessment or fine becomes due. Unless the declaration otherwise
provides, fees. charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12) are enforceable as
assessments under this section. If an assessment is payable in
instalments, the full amount of the assessment is a lien from the time
the first instalment thereof becomes due.

(b) A_lien under this section is prior to all other liens and
encumnbrances on a unit except (i) liens and encumbrances recorded
before the recordation of the declaration and, in a cooperative, liens
and encumbrances which the association creates, assumes, or takes

subject to, (ii) a first security interest on the unit recorded before the
date_on which the assessment sought to be_enforced became
delinquent, or, in a cooperative, the first security interest encumbering
only the unit owner's interest and perfected before the date on which
the assessment sought to be enforced became delinquent, and

(111) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative. The lien is also prior to all
security interests described in clause (ii) above to the extent of the
comumon expense assessments based on the periodic budget adopted
by the association pursuant to Section 3-115(a) which would have
become due in the absence of acceleration during the 6 months
immediately preceding institution of an action to enforce the lien.
This subsection does not affect the priority of mechanics' or
materialmen’s liens, or the priority of liens for other assessments
made by the association. [ The lien under this section is not subject to
the provisions of [insert appropriate reference to state homestead,
dower and curtesy, or other exemptions]. (See Exhibit “17)

Thus, the “super priority” portion of the homeowners’ associations’ liens were capped “to the extent
of the common expense assessments based on the periodic budget adopted by the association
pursuant to section 3-115(a) which would have become due in the absence of acceleration during the
six months immediately preceding an action to enforce the lien.” While an underlying association
Iien may have been for a higher amount, the only amount which could achieve “super priority” status

over the first mortgage lender was an amount equaling 6 times the monthly assessments.
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Interestingly, the Super Priority Lien Amount was intended to be a fixed amount, i.e., one
that a lender could approximate prior to lending funds to a borrower who was purchasing within a
common interest community. This was so that the lender could escrow, from the borrower funds,
the predetermined Super Priority Lien Amount in case the borrower failed to pay the assessments.
As noted in the comments section of the 1994 draft of the UCIOA:

To ensure prompt and efficient enforcement of the association’s lien
for unpaid assessments, such liens should enjoy statutory grion'ty over
most other liens. Accordingly, subsection (b) provides that the
association’s lien takes priority over all other liens and encumbrances
except those recorded prior to therecordation of the declaration, those
imposed for real estate taxes or other governmental assessments or
charges against the unit, and first security interests recorded before
the date the assessment became delinquent. However, as to prior first
security interests the association’s lien does have priority for six
months’ assessments based on the periodic budget. A significant
departure from existing practice, the six months’ priority for the

assessment lien strikes an equitable balance between the need to
enforce collection of unpaid assessments and the obvious necessity

for protecting the priority of the security interests of lenders. As a

practical matter, secured lenders will most likely pay the six months’

assessments demanded by the association rather than having the
association foreclose on the unit. If the lender wishes, an escrow for

assessments can be required. (See Exhibit “2,” Comments, UCIOA
1994, page 159-160.)

Thus, since the lender would know what the assessments were prior to lending, and since the
lender would know, pursuant to §3-116 of the UCIOA, that the Super Priority Lien Amount was
limited to 6 months of assessments, it could require the borrower to escrow, prior to closing, exacily
that amount of funds for which the lender might be liable, i.e., the Super Priority Lien Amount. The
lender, therefore, had protection if it had to pay the Super Priority Lien Amount, and the association
was assured of payment of a maximum figure equal to 6 months of assessments if the
borrower/homeowner defaulted on his obligﬁtions to his associafion. Thus, the “equitable balance
between the need to enforce collection of unpaid assessments and the obvious necessity for
protecting the priority of the security interests of lenders” was accomplished.

C. Nevada Revised Statutes §1 163116

In 1991, Nevada adopted the 1982 version of the UCIOA. The provisions relating to
homeowners’ association liens were embodied in NRS §116.3116. On October 1, 2009, NRS

§116.3116 was amended by the Nevada legislature in two important ways. First, it increased the
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Super Priority Lien Amount to a figure equaling 9 times (formerly 6 times) the monthly assessment
amount for common expenses based on the periodic budget adopted by the association pursuant to
NRS §116.3115 (sec Nevada Assembly Bill 204). In calculating the Super Priority Lien Amount,
it also allowed to be added any charges incurred by the association on a unit pursuant to NRS
§116.310312 (repair expenses of a unit) (see Nevada Assembly Bill 361). The most recent adoption
of NRS §116.3116 states in pertinent part:

1. The association has a lien on a unit for any construction penalty

thatis imposed against thc unit’s owner pursuant to NRS 116.310305,

any assessment levied against that unit or any fines imposed against

the unit’s owner from the time the construction penalty, assessment
or fine becomes due.

(2) A_lien under this section is prior to all other liens and
encumbrances on 2 unit except:

(b) A first security interest on the unit recorded before the date on
which the assessment sought to be enforced became delinguent or, in
a cooperative, the first security interest encumbering only the unit’s
owner’s interest and perfected before the date on which the
assessment sought to be enforced became delinquent;

The lien is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit
pursuant to NRS 116.310312 and to the extent of the assessments for
common expenses based on the periodic budget ado%ted by the
association pursnant to NRS 116.3115 which would have become due
in the absence of acceleration during the 9 months immediately

preceding institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation
or the Federal National Mortgage A ssociation require a shorter period
of priority for the lien.

The figure equaling 9 times the association’s monthly assessment amount has been dubbed
the “Super Priority Lien Amount” because it is that figure which remains senior or superior to the
first security interest holder’s trust deed. It is only the Super Priority Lien Amount, not all
association lien amounts, which is super to the first mortgage holder’s trust deed. Any amounts
greater than the Super Priority Lien Amount still remain a lien against the owner’s unit, but it is a
lien which is junior to the first security interest holder. The “junior” portion of the lien, therefore,
is extingnished by a foreclosing first mortgage lender and the “super priority” portion of the lien

survives extinguishment by the foreclosing first mortgage lender.
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D. Necessity for the Imnstitution of an Action

As a condition precedent to the establishment of a super priority lien, homeowners’
associations need to file “an action to enforce the lien....” Nevada and Massachusetts have nearly
identical language in their homeowners’ association super priority lien statutes regarding the

necessity for the institution of an action to enforce the lien:

NRS 116.3116 MA ST 183As6

The lien is also prior to all security interests This lien is also prior to the mortgages
described in paragraph (b) to the extent of any | described in clause (ii) above to the extent of
charges incurred by the association on a unit | the common expense assessments based on

pursuant to NRS 116.310312 and to the the budget adopted pursuant to subsection (a)
extent of the assessments for common . above which would have become due in the
expenses based on the periodic budget absence of acceleration during the six months

adopted by the association pursuant to NRS immediately preceding institution of an action
116.3115 which would have become due in to enforce the lien....

the absence of acceleration during the 9
months immediately preceding institution of
an action to enforce the lien....

Citing nearly identical language as that of the Nevada statute, the Massachusetts courts have
held that the institution of a lawsuit (i.€., a civil action) is a condition precedent for homeowners’
associations’ achievement of super prority status for any portion of its lien amount. The
Massachusetts courts have held:

The condominium lien achieves "super priority” status over the first
morigage when a condomininm association institutes "an action to
enforce the lien." Thus, Section 6(c) provides that: [t]his lien is also
prior to the mortgages described in clause (ii) above to the extent of
the common expense assessments based on the budget adopted
pursuant to subsection

(a) above which would have become due in the absence of
acceleration during the six months immediately preceding institution
of an action to enforce the lien...

Accordingly, the institution of an action by a condominium
association is a condition precedent to achieving "super-priority"
status for the condominium lien. However, even when the
association files such an action, the condominium lien is given a
"super-priority" status only to the extent of unpaid condominium
fees for the preceding six months.

It is uncontested by the parties that a lawsuit is required before a
lien for unpaid condominium fees achieves a "super-priority”
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status. See also In re Stern, 44 B.R. 15, 19 (Bankr.D.Mass.1984).
("the establishment of the lien is not dependent on the

commencement of a lawsuit, which is only a step necessaty to elevate

the status of the lien to a position superior to other encumbrances,

other than municipal liens and furst mortgages.”)...

In this regard, M.G.L. ch. 1834, § 6(c) specifically provides that,

without the commencement of an enforcement action by a
copdominium association, a lien for unpaid condominium fees is
"prior” to all other liens and encumbrances "except ... (i1) a first
mortgage on the unit recorded before the date on which the
assessment sought to be enforced became delinquent ..." (emphasis
added). That exception makes the lien junior at least until an action

is commenced. Indeed, if the lien was anything but junior to the
first mortgage, there would be no reason to require that an action

be filed in order to grant that lien super-priority status. Trustees of
Maclintosh Condominium Associationv. F.D.IC, et.al. 908 F.Supp.

58 at 63 (1995).

Thus, as a “condition precedent” to elevate a portion of a homeowners’ association’s lien (in
Nevada, an amount equaling 9 times the monthly assessments) from “junior” status to “super
priority” status, a homeowners’ association must file an “action” to enforce the lien. Nevada Rules
of Civil Procedure 2 states, “There shall be one form of action to be known as “civil action.”” Nevada
Rules of Civil Procedure 3 states, “A civil action is commenced by filing a complaint with the
court.” Therefore, until a homeowners’ association files a complaint with the court to enforceits lien,
no amount of its lien can achieve “super priority” status. While the lien remains a lien on the
owner’s unit, it is in “junior” status to the first security holder’s deed of trust. Thus, until the filing
of a complaint with the court to enforce its lien, upon the first mortgage holder’s foreclosure, the
association’s junior lien is extinguished in its entirety.

So in first addressing question 2 above, “Pursuant to NRS §116.3116, does a "super priority
lien" exist in the absence of a homeowners' association's failure to file a complaint with a court to
enforce the lien, i.e., the failure to institute a “civil action” as defined by Nevada Rules of Civil
Procedure 2 and 377 the answer must be no. Pursuant to NRS §116.3116, a homeowners’
association’s filing of a complaint with the court to enforce its lien is a condition precedent for any

portion of its lien to achieve “super priority” status.
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E. Collection Costs and the Super Priority Lien Amount Limit

Even if a homeowners’ association does file a complaint with the court to enforce its lien,
the lien is only given a "super-priority" status to the extent of a maximum amount equal to 9 times
the monthly assessment amount adopted by the association in its last budget (see NRS 116.3116(2),
“The lien is also prior to all security interests described in paragraph (b) to_the extent of any
charges incurred by the association on a unit pursuant to NRS 116.310312 and to the extent of the
assessments for common expenses based on the periodic budget adopted by the association pursuant
to NRS 116.3115 which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien.... ”). All other portions of thelien
which exceed that limit are junior to the first mortgage lender (see NRS 116.3116 (2)(b), “A lien
under this section is prior to all other liens and encumbrances on a unit except... A first security
interest on the unit recorded before the date on which the assessment sought to be enforced became
delinquent...."”).

It is important to note, however, that any association penalties, fees, charges, late charges,
fines and interest are enforceable as assessments are enforceable (see NRS 116.3116(1)), “... any
penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to (n),
inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section....”).
In other words, penaltics, late fees, and collection charges may be included within the Super Priority
Lien Amount, as long as the total Super Priority Lien Amount does not exceed an amount which
equals 9 times the association’s monthly assessment amount (plus unit repair expenses under NRS
116.310312). Again, as the statute states, “The lien is also prior to all security interests described
in paragraph (b) to the extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action fo enforce the
lien....”) (NRS 116.3116(2).

Indeed, it is critical to make clear that while assessments, late fees, charges, interest, and

costs of collecting, etc., may all be included within the Super Priority Lien Amount, in no instance
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may the sum total of the super priority portion of the lien exceed 9 times the monthly assessments
for common expené&s based on the periodic budget adopted by the association pursuant to NRS
116.3115, plus any charges incurred by the association on a unit pursuant to NRS 116.310312 (repair
expenses). With the exception of the addition of repair expenses pursuant to NRS 116.310312, the
Super Priority Lien Amount is a finite number which is not to be exceeded. Itis a ceiling. Itisa
limit. It may, however, contain within it more than just assessments.

In 1991, both Nevada and Colorado adopted the UCIOA with language mirroring UCIOA
Section 3-116 (1982 version). As noted by the Colorado Supreme Court, “The Colorado Common
Tnterest Ownership Act was originally adopted in 1991, effective July 1, 1992. Ch. 283, sec. 1, §§
38-33.3-101 to -319, 1991 Colo. Sess. Laws 1701—57. It was adopted, among other reasons, to
provide stability to the finances of common interest communities by granting them a super-lien for
unpaid assessments, and to provide uniformity and predictability to lenders in order to promote the
availability of financing.” BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447,
450 (Colo.4App.,2008). A comparison of the two statutes is as follows:

NRS 116.3116 - NV Super Priority CO ST s 38-33.3-316 - CO Super Priority
Language Language

The lien is also prior to all security interests ... a lien under this section is also prior to the
described in para%raph (b) to the extent of any | security interests described in subparagraph
charges incurred by the association on a unit | (II) of paragraph (a) of this subsection (2) to
pursuant to NRS 116.310312 and to the the extent of: (I) An amount equal to the
extent of the assessments for common common expense assessments based on a
expenses based on the periodic budget periodic budget adopted by the association
adopted by the association pursuant to NRS under section 38-33.3-315(1) which would
116.3115 which would have become due m have become due, in the absence of any

the absence of acceleration during the 9 acceleration, during the six months

months immediately preceding institution of | immediately preceding institution by either
an action to enforce the lien... the association or any party holding a lien

senior to any part of the association lien
created under this section of an action or a
nonjudicial foreclosure either to enforce or to
extinguish the lien.

The Colorado Court of Appeals and the author of a Wake Forest Law Review article quoted
by the Colorado courts both concluded that although the assessment portion of the super priority lien

is limited to a finite number of months, because the assessment lien itself includes "fees, charges,
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late charges, attorey fees, fines, and interest," these charges may be included as part of the Super
Priority Lien Amount. The Colorado language is the same as NRS §116.3116, which states that
"fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to (n), inclusive,
of subsection 1 of NRS §116.3102 are enforceable as assessments.” Therefore, as NRS §116.31 16
states that assessments are enforceable through liens, so are collection charges, late charges, figes,
fees, etc., enforceable through liens. However, while such charges may be included in the Super

Priority Lien Amount, as noted by the Colorado Supreme Court, the maximum amount of the super
priority lien is capped:

We conclude that the plain language of the statute supports

Sunstone's position. Within the meaning of subsection (2)(b), a “lien

under this section” may include any of the expenses listed in

subsection (1), including “fees, charges, late charges, attorney fees,

fines, and interest.” Thus, although the maximum amount of a super

prioritylien is defined solely by reference to monthly assessments, the

licn ifsclf may comprise debts other than delinquent monthly

assessments.

We note that our view matches that of a commentator who has
examined the uniform act on which § 38-33.3-316 was based. This
commentator has concluded that, under the uniform act, the super
priority lien may comprise debts other than delinquent assessments:

A careful reading of the ... language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consistnot merely
of defanlted assessments, but also of fines and, where the statute so
specifies, enforcement and attorney fees. The reference in section
3-116(b) to priority “to the extent of” assessments which would have
been due “during the six months immediately preceding an action to
enforce the lien” merely limits the maximum amount of all fees or
charges for common facilities use or for association services. late
charges and fines, and interest which can come with the
Prioritized Lien. First Atlantic Mortg., LLC v. Sunstone North
Homeowners Ass'n 121 P.3d 254, 255 -256 (Colo.App.,2005).

Thus, the words “to the extent of”” (found in both Nevada’s and Colorado’s §3-116) limit the
maximum amount of all fees, charges, costs and assessments which can comprise the super priority
lien to an amount which does not exceed 9 times (6 times in Colorado) the association’s monthly
assessment amount. In Nevada and Colorado, collection costs and attorney’s fees are not added on
top of the 9 month amount, but may be incorporated within that amount, provided the Super Priority

Lien Amount does not exceed 9 times the association’s monthly assessments.
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The Colorado Supreme Court recently punctuated the above point in its 2008 case of BA
Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 450 (Colo.App.,2008).

The association then bas a super-prionity lien over the lender's
otherwise senior deed of trust in the event of a foreclosure
commenced by the association or the lender, which lien is limited to

delinguent assessments accruing within six monthg of the initiation
of foreclosure proceedings. § 38-33.3-316(2)(b)(D). Further. the

association's er-pri en _includes interest, charges. late
ch es, and attorney fees so lopg as the total does not exceed

the limit. B4 Mortg., LLC v. Quail Creek Condominium Ass'n, Inc.
192 P.3d 447, 451 (Colo App., 2008)

So long as the total of all assessments, fees, costs and other charges do not exceed the limit
of an amount equal to 9 times (6 times in Colorado) of monthly assessments, the super priority lien
includes interest, charges, late charges, etc. The Colorado Supreme Court, applying Colorado Code
Section 38-33.3-116 (which is nearly identical to Nevada’s NRS 116.3116,) made clear that the 6

or 9 month assessment total is a super priority limit which cannot be exceeded. This was “... to

provide uniformity and predictability to lenders in order to promote the availability of financing.”
it BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 450 (Colo.App.,2008).
Nowhere is this distinction made clearer than by the very law review article cited by the
Colorado courts. James Winokur, in his treatise, “Meaner Lienor Community Associations: The
"Super Priority" Lien and Related Reforms Under the Uniform Common Ownership Act,” 27 Wake

Forest L. Rev.353, states as follows:

In its most heralded break with traditional law, UCIOA grants the
association a lien priority over first mortgages recorded before any
assessment delinquency "to the extent of the common expense
assessments based on the periodic budget adopted by the assoctation
pursuant to section 3-115(a) which would have become due in the
absence of acceleration during the six months immediately preceding
an action to enforce the lien." Any excess of total assessment defaults.
in addition to other lienable fines or costs over this six-month ceiling
remains a lien on the pro ._The portion of the association lien

securing this excess will be junior to the first mortgage on the unit,
but senior to other mortgages and encumbrances not recorded before

the declaration. Thus, though the association’s lien is a single lien,

1ts Vi riority effectively separates the association's rights 1in a.
given unit into what may be conceived of as two liens, which are
hereinafter referred to as the “"Prioritized Lien" and the
"Less-Prioritized Lien."

A careful reading of the quoted language reveals that the association's
Prioritized Lien, like its Less-Priontized Lien, may consist not merely
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of defaulted assessments, but also of fines and, where the statute so
specifies, enforcement and attorney fees. The reference in section
3-116(b) to priority "to the extent of" assessments which would have
been due "during the six months immediately preceding an action to
enforce the lien" merely limits the maximum amount of all fees or
charges for common facilities use or for association services, late
charges and fines, and interest which can come within the Prioritized
Lien. So, for example, if a unit owner fell three months behind in
assessments, the Prioritized Lien might include--in addition to the
three months of arrearages—-the other fees, charges, costs, etc.
enforceable as assessments under UCIOA. However, for any
assessments or other charges to be included within the Prioritized
Lien, there must have been a properly adopted periodic budget
promulgated "at least annually" by the association from which the
e;gpropriate six months assessment ceiling can be computed. (James
inokur, Meaner Lienor Community Associations: The "Super
Priority” Lien and Related Reforms Under the Uniform Common
Ownership Act, 27 Wake Forest L. Rev.353. See Exhibit “3").

The following examples may assist.

Case 1: A homeowner’s assessments adopted through the association’s Jast budget
are $100 per month. He is 4 months delinquent ($400). The association has charged
$80 in late fees and $375 in costs of collecting. The association has incutred no
repair costs under NRS 116.310312. Thus, the total amount of the homeowner’s
delinquency is $855. Because the association has a lien for assessments under NRS
116.3116, and because any penalties, fees, charges, late charges, fines and interest
charged pursuant to paragraphs () to (n), inclusive, of subsection 1 of NRS 116.3102
are enforceable as assessments, and because the association lien is prior to all first
security interests only to the extent of the assessments for common expenses during
the 9 months immediately preceding institution of an action to enforce the lien,
assuming the institution of an “action” by the association, the maximum super
priority lien amount is $900 (9 x $100 of monthly assessments). Thus, the full $855
is included in the super priority lien. Mathematically, $855 (the association lien) is
prior to the first mortgage lien to the extent of $900 (9 times the monthly
assessments).

Case2: A homeowner’s assessments adopted through the association’s last budget
are $100 per month. He is 12 months delinquent ($1,200). The association has
charged $240 in late fees and $1,600 in costs of collecting. The association has
incurred no repair costs under NRS 116.310312. Thus, the total amount of the
homeowner’s delinquency is $3,040. Because the association has a lien for
assessments under NRS 116.3116, and because any penalties, fees, charges, late
charges, fines and interest charged pursuant to paragraphs () to (n), inchusive, of
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subsection 1 of NRS 116.3102 are enforceable as assessments, and because the lien

is prior to all first security interests only to the extent of the assessments for common

expenses during the 9 months immediately preceding institution of an action to

enforce the lien, assuming the institution of an “action” by the association, the
maximum super priority lien amount is still $900 (9 x $100 of monthly assessments).

Mathematically, $3,040 (the association lien) is prior to the first mortgagelien only

to the extent of $900 (9 times the monthly assessments). Thus, $900 is the Super

Priority Lien Amount and the remaining $2,140, while still a lien against the unit, is

Jjunior fo the first mortgage. This analysis is consistent with the holdings of the

Colorado Supreme Court and James Winokur’s Meaner Lienor Community

Associations: The "Super Priority” Lien and Related Reforms Under the Uniform

Common Ownership Act, 27 Wake Forest L. Rev.353. Winokur described the $900

portion of the lien as the “Prioritized Lien” (i.e., super priority lien) and the $2,140

portion as the “Less Prioritized Lien” (i.e., junior lien).

Thus, the Super Priority Lien Amount does not change from neighbor to neighbor depending
upon costs of collection. It is always an amount equal to 9 times the association’s monthly
assessment. The only time the Super Priority Lien Amount can change is when the assessments
change in the association’s budget or when the association incurs repair expenses for a unit pursuant
to NRS §116.310312.

F. The Connecticut Amendment

As stated above, in 1991, Nevada and Colorado adopted the UCIOA with language mirroring
UCIOA Section 3-116 (1982 version). Connecticut also adopted a version of the UCIOA, but with
asignificant and fundamental amendment to §3-116. This amendment was adopted by Connecticut
in 1991 (see C.G.S. Section 47-258(b) as amended by No. 91-359 of the Public Acts of 1991). A
comparison of the three statutes as originally enacted is as follows:

/11
11/
/i
/1

i
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NV Super Priority Language

CO Super Priority Language

CT Super Priority Language

The lien is also prior to all secunty
interests described in paragraph (b)
to the extent of the assessments for
common expenses based on the
pedodic budget adopted by the
association pursuant to NRS
116.3115 which would have
become due in the absence of
acceleration during the 6 months
immediately preceding institution
of an action to enforce the lien
This subsection does not affect the
priority of mechanics' or
materialmen's liens, or the priority
of liens for other asscssments made
by the association,

... a lien under this section ig also
prior to the security intercsts
described in subparagraph (IT) of
paragraph (a) of this subsection (2)
1o the extent of: (I) An amount
equal to the common expensc
assessments based on a periodic
budget adopted by the association
under section 38-33.3-315(1) which
would have become due, in the
absence of any acceleration, during
preceding institution by either the
association or any party holding a
lien senior to any part of the
association lien created under this
section of an aciion or a nonjudicial
foreclosure either to enforce or to
extinguish the lien.

The lien is also prior to all security
interests described in subdivision
(?) of this subsection o the extent
of (A) an amount equal to the
common expense assessments
based on the periodic budget
adopted by the association pursuant
to subsection (a) of section 47-257
which would have become due in
the absence of acceleration during
the six months immediately
preceding institution of an action to
enforce either the association's lien

or a security interest deseribed in
subdivision (2) of this subsection

and (B) the association's costs
and atforney’s fees in enforcing

its lien,

As can be observed, Connecticut added a new provision to UCIOA’s Section 3-116, which

Nevada and Colorado did not adopt. While Nevada and Colorado’s super priority lien was limited

to the extent of an amount equal to just 6 months of assessments only, the Connecticut legislature

intentionally permitted adding the association’s costs and attorney’s fees on top of the 6 month

assessment figure.

Jersey).

This is a fundamental distinction between Connecticut’s law, and the laws of

|
the states of Nevada and Colorado (and other states like Alaska, Minnesota, West Virginia, and New

However, unlike in Connecticut, in the states of Nevada and Colorado, consistent with the

original language of the 1982 UCIOA, while the Super Priority Lien Amount may include collection

costs and charges, the sum total of all assessments, fees, and collection costs may not exceed the

figure equaling 6 times (now 9 times in Nevada plus unit repair costs) the monthly assessments. As

previously mentioned, any amounts which are over that limit still constitute a lien on the

homeowner’s unit, but it constitutes a lien which is junior to the first mortgage (i.¢., aless priontized

lien which may be extinguished by a first mortgage holder’s foreclosure).
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In July of 2008, the Natiopal Conference of Commissiopers on Uniform State Laws held its
annual conference where it incorporated Connecticut’s costs and fees amendment into the Uniform

Law Commissioners’ 2008 revised version of the UCIOA. Under the 2008, revised UCIOA (which

has not been adopted in Nevada,) the UCIOA super priority lien now consists of both six months of
assessments and attorney’s fees and costs:
(c) A The lien under this section is also prior to all security interests
described in subsection (b)(2) clause (ii) above to the extent of both
the common expense assessments based on the periodic budget
adopted by the association pursuant to Section 3-115(a) which would
have become due in the absence of acceleration during the six months
immediately preceding institution of an action to enforce the lien and
reasonable attorney’s fees and costs incurred by the assoctation in
foreclosing the association’s lien. 2008 Amendments to the UCIOA
As noted in the comments section on Page 198 of the 2008 Amendments to the UCIOA,
“First, subsection (a) is amended to add the cost of the association’s reasonable attorneys fees and
court costs to the total value ofthe association’s existing ‘super lien’ — currently, 6 months of regular
common assessments. This amendment is identical to the amendment adopted by Connecticut in
1991; see C.G.S. Section 47-258(b). The increased amount of the association’s lien has been
approved by Fannie Mae and local lenders and has become a significant tool in the successful
collection efforts enjoyed by associations in that state.” (See Exhibit “4”).
It is vital to note, however, that in 2009 Nevada had the opportunity to adopt the newly
revised UCIQA. but chose not to. The October I, 2009, revisions to NRS §116.3116 are

conspicuously absent of the Connecticut amendment. Instead, the Nevada legisiature increased the
super priority lien cap to an amount equal to 9 times the association’s monthly assessments, up from
6 times, and also added unit repairs costs under NRS §116.310312 to the super priority lien.
Because Nevada and Colorado (and other states like Alaska, Minnesota, West Virginia, and
New Jersey) adopted the unaltered super priority language of the original1982 UCIOA, and did not
adopt the Connecticut amendment, the current state of the law regarding super priority lien amounts
in states which did not adopt the Connecticut amendment is as the Colorado courts have held: “The

reference in section 3-116(b) to prigrity “to the extent of” assessments which would have been due

“during the six months immediately preceding an action to enforce the lien” merely limits the
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maximum amount of all fees or charges for common facilities use or for association services,

late charges and fines, and interest which can come with the Prioritized Lien...” Firs: Atlantic
Mortg., LLC v. Sunstone North Homeowners Ass'n 121 P.3d 254, 255 -256 (Colo.App.,2005), and

“... the association's super-priority lien includes interest, charges, late charges, fines, and attorney
fees so long as the total does not exceed the limit.” B4 Mortg., LLCv. Quail Creek Condominium
Ass'n, Inc. 192 P.3d 447, 451 (Colo.App.,2008).

Again, collection costs are not added on top of the 9 month amount (as in Connecticut,) but
may be incorporated within that amount (as in Nevada, Colorado, Alaska, Minnesota, West Virginia,

and New Jersey). While the Nevada legislature may, at some point in the future, wish to adopt the
Connecticut amendment, the current law in Nevada is as stated by the Colorado courts and James
Winokur’s commentary.
V.
CONCLUSION

This Petition requested action in two areas:

1. Pursuant to NRS §116.3116, what portion of a homeowners’ association lien, if any,
is superior to theunit’s first mortgage lender’s security interest ( “super prioritylien”)
and may the sum total of the su?cr priority lien amount, whether it be comprised of
assessments, fees, costs of collection, or other charges, ever exceed 9 times the
monthly assessment amount for common expenses based on the periodic budget
adopted by the association pursuant to NRS §116.3115, plus any charges incurred by
the association on a unit pursuant to NRS §116.310312 (unit repair expenses)?

2. Pursuant to NRS §116.3116, does a "super priority lien" exist in the absence of a
homeowners' association's failure to file a complaint with a court to enforce the lien,
i.e., the failure to institute a “civil action” as defined by Nevada Rules of Civil
Procedure 2 and 3?

As the existing law makes clear, in Nevada, assessments, late fees, costs of collecting and
other charges may be included in the Super Priority Lien Amount. However, as the plain language
of NRS §116.3116 states, and as noted by the Colorado courts and James Winokur’s commentary,
there is a ceiling on the Super Priority Lien Amount of 9 times (6 times in other states) the
association’s monthly assessment amount for common expenses based on the periodic budget

adopted by the association (plus repair expenses pursuant to NRS §116.310312). In addition, the

total amount of assessments, late fees, costs of collecting and other charges may not exceed that
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ceiling in order to be considered a “super priority lien” rather than a “junior” lien. With the exception
of the repair expenses pursuant to NRS §116.310312, the Super Priority Lien Amount is limited to
a finite number, ic., an amount which cannot exceed a figure equaling 9 times the monthly
assessments which immediately preceding institution of an action to enforce the lien.
Additionally, as a “condition precedent™ to elevate a portion of a homeowners’ association’s
lien from “junior” status to “super priority” status, a homeowners’ association must file an “action”
to enforce the lien. Nevada Rules of Civil Procedure 2 states, “There shall be one form of action to
be known as ‘civil action.”” Nevada Rules of Civil Procedure 3 states, “A civil action is commenced
by filing a complaint with the court.” Thus, until a homeowners’ association files a complaint with
the court to enforce its lien, no amount of its lien can achieve “super priority” status. Therefore,
while the lien remains a lien on the homeowner’s unit, it is in “junior” status to the first security
holder’s deed of trust. Thus, until the filing of a complaint with the court to enforce its lien, upon
the first mortgage holder’s foreclosure, the association’s junior lien is extinguished in its entirety.
Pufsuant to NRS §116.3116, a homeowners’ association’s filing of a complaint with the court to

enforce its lien is a condition precedent for any portion of its lien to achieve “super priority” status.

Dated this 25 _day of June, 2010.

IAMES RTADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8681 W. Sahara Ave., Suite 280
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-36360

james(@adamslawnevada.com
assly@adamslawnevada.com

Attorney for Petitioners
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of the Nevada Revised Statutes (NRS) and chapter 649 of the Nevada Administrative Code

) STATE OF NEVADA .
e vogee memiawrzi . DEPARTMENT OF BUSINESS AND INDUSTRY ik cre s ao:

Lar Vegos, Kerpds 39021
i aaiad FINANCIAL INSTITUTIONS DIVISION frrsenr-soes
InRe:
) DECLARATORY ORDER AND
The Petition of Prem Investment, LLC, a ADVISORY OPINION REGARDING

COLLECTION AGENCY FEES FROM
HOMEOWNER ASSOCIATION LIENS
FOLLOWING FORECLOSURE

Nevada limlted liability company; Rutt
Premsrirut, Manager, for an application
for Advisary Opinion and Declaratory
Order pursuant o NAC 232.040,

Petitioner.

DECLARATORY ORDER AND ADVISORY OPINION REGARDING
COLEL ECTION AGENCY FEES FROM HOMEOWNER
ASSOCIATION LIENS FOLLOWING FORECLOSURE

Nevada, Departiment of Business and Industry, Financial Institutions Division
(hersinafter "Division”) hereby issues its Declaratory Order and Advis;ory Opinion regarding
Petitioner PREM INVESTMENTS, LLC (hereafter "the Petitioner”) regarding the coliection of

fees and charges by collection agencies and community managers for homeowners

association's following the foreclostre of residential real estate.
JURISDICTION

1. The business of collecting claims .for cthers or of saficiting the right to collect or

receive payment from another of any claim in the State of Nevada is governied by chapter 649

{NAC). The State of Nevada, Department of Business and Indusiry, Financial Institutions
Division (hereinafter *Division”) has primary jurisdiction for the licensing and reguiation of

persons operating andlor engaging in collection services. NRS 6849.026.

“M |



2. The rule regarding the issuing of Declaratory Orders and Advisory Opinions by
this agency are govemed by NRS 2338.120, which reads as follows:
Each agency shall provide by regulation for the filing and prompt
disposition of petitions for declaratoiy orders and advisory
opinions as to the applicabitity of any statutory provision, agency
reguiation or decision of the agenty. Dedlaratory orders disposing
of petitions in such cases shall have the same status as agency
decisions. A copy of the declaratory order or advisory opinion
shal] be mailed to the petitioner.
3 The Nevada Administrative Code {NAC) 323.040(1) establishes the procedure

for filing a petition for deciaratory order as follows:

Except as otherwise provided in subseclion 4, an interested
person may pefition the Director to issue a declaratory order or
advisory opinion conceming the applicability of a statule,

regulation or decision of the Deparbment or any of its divisions.
4, Upon receipt by the Director. the petition is then referred to the Cormmissioner
for the Financial Institutions Division for determination. NAC 232.045.

FACTUAL BACKGROUND

5. Petitioner PREM INVESTMENTS, 1LC is registered under the laws of the State
of Nevada and has submitted this Petition by and through its attorney, James Adams, Esq.
from the law firm Adams Law Group, Lid.
6. On September 24, 2010, Petitioner filed its Petition for a Declaratory Order and
Advisory Opinion with the Division, |
7 Petitioners present a factual scenario which is all too common in the State of
Nevada. A homeowner is unabie lo pay the mortgage and #e monthly assessments to the
ﬁomeowners’ association. '
8. Two actions are initiated. The bank begins foreclosure proceedings on the

property.
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2] Al the same time, the homeowners association (hereaiter “the association”)
initiates collection of its delinquent assessments by filing a lien on the property.

10. The property Is soid at foreclosurs, but the association’s assessments
continue because the association maintains a priority lien for its assassments.

11. The association's claim for assessments is sent to a coflection agency or a
community management company acling as a collection agency. When the bank atlempts
to sell the property, the new homeowner must pay the assessments and fees associated with
the lien in order to obtain a clear title.

2. The lien includes additional fees and charges added by the collection agency,
which often dwarf the amount of the original assessment.

13.  Mareover, the fees being charged to the current homeowner or subsequent
purchaser are generally not part of the colleetion confract between the agency and the
association nor are they included in the governing documents of the association.

14,  Therefore, the association never approves of the fees and charges added fo
the original assessment and fines charged o the homeowner who is subject to a lien or a

subsequent purchaser at a forsclosure sale.

15. While the central focus of the issues raised by the Petition for Declaratory

Qrder and Advisory Opinion coneerns the priority of collection fees being charged, the|

Division has additional concerns regarding the undisclosed nature of these fees which are

charged to homeowriers and purchasers alike.

QUESTION PRESENTED
16.  The Pefitioner presents the foliowing question for an advisory opinion:

Under NRS 1156.3118, a homeowners™ association has a lien on a
untt for any assessments levied against that unit and any fines
imposed against the unit's owner from the time the assessment or
fine becomes due. Pursuant to NRS 116.,3716, what porijon of the
lien, if any, is superior fo the unit’s first morigage lender's security
interest {"super priority en™) and may the sum total of the super
priority fien amount, whether it be comprised of assessments, fees,

3.
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costs of collection or other charges, ever exceed 9 times the
monthly assessment amount for common expenses based on the
periodic budget edopted by the association persuant to NRS
1116.3115 plus any charges incurred by the association on a unit
pursuant to NRS 116.310312 (unit repair expenses)?

b. Pursuant to NRS 116.3116, doas a “super priorily lien” exist in the
absence of a homeowners’ association's failure to file a complaint
with the court to enforce the fien, i.e., the failure fo instifute a “civil
action® as defined by Nevada Rules of Civil Procedure 2 and 32
17.  While the questions address an interprefation of NRS Chapfler 116, the
Division will address the issues as they relate to collection agencies and the implications of
the federal Fair Debt Collection Practices Act (FDCPA), 15 U.S.C. § 1692% prohibition
against false, deceptive or misleading communications.
18.  The federal Fair Debt Collection Practices Act (FDCPA) was made applicable
o licensed collection agencies under NRS 649.370. More generally, a violation of the
FDCPA can be considered a deceplive tfrade practice pursuant to NRS 598.023(3) which
defines deceptive trade practice as “Violates a state or federal stafufe or regulation relating
to the sale or lease of goods or services.”
' LEGAL ANALYSIS
19. NRS 648.020(3)(a) defines collection agency as including “a community
manager while engaged i the management of a common-interest community or the
management of an association of a condominium hotel if the community manager, or any
employee, agent or affiliale of the community manager, performs or oifers to perform any act
associated with the foreclosure of a lien pursuant to NRS 116.31162 (o 116.31168, inclusive,
or 1168.635 to 116B.660, inclusive.” _ ’
20. As a coilection agency, any “interest, charge, fee or expense” added to ﬂme

principal obligation must bs “autharized by faw or as agreed fo by the parfies” NRS|-

649.375(2).
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services in their gaveming documents and collection agency contracts do not include the

28 |

21, As the associations have not established amounts of faes for collection

type and amount of fees which will be collected, the analysis of the questions presented will
focus on what, if any, is permitted by law to be collscted.

A, Is the amount of the “super priority” lien established pursuant fo NRS

116.3116 capped at the amount of 3 months of assessments?

22, Pursuant to NRS 116.3116(1), the association can impose a lien for

assessments and the fees and late charges for those assessments.,

The assoclation has a fien on a unit for any construction penalty
that is imposed against the unit's owner pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unif's owner from the time the construction
penalty, assessment or fine becomes due. Unless the
declarafion otherwise provides, any penalties, fees, charges,
late charges, fines and infevest chamged pursuant fo
paragraphs_{} to {n). inclusive, of subsecfion 1_of NRS
116.3102 are enforceable as assessments under this section.
If an assessment is payable in installments, the full amount of the
assessment is a fien from the time the first instaliment thereof
becomes due.

23, The ass;)ciaﬂon can impose & lien on assessments which have priority over the
first mortgage on the real property. However, the lien amount is not without limits and the 7
statute is clear that the amount of a lien which retains its priority status is "to the extent” that
those assessments would have become due in the preceding nine {9) months prior to

enforcement of the lien. NRS 116.3118{2) reads in part as follows:

The len is also prier to ali security interests described in
paragraph {b) to the extent of any charges incurred by the
associgtion on a unit pursuant fo NRS 116.310312 and to_the
extent of the assessments for common expenses based on

the periedic birdget adopted by the association pursuant to
NRS 116.3115 which would haye become due in the absence
of acceleration during the 9 months immetRately preceding

- institution of an action to enforce the lien, ... This subsection
does not affect the priority of mechanics’ or materdalmen's liens, or

5.
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the prioity of liens for other assessments made by the
association.

24.  NRS 116.3116(1) includes as part of the lien for assessments fees, charges,
interest and cosfs which are permitted by NRS 116.3102(1)(n). That statute permits the
addition of fees by “the association” which are “reasonable charges for the preparation and

recordation of any amendmenis to the declaration or any statements of unpaid

assessments, and impose reasonable fees, not to exceed the amounts authorized by

NRS 116.4109, for preparing and furnishing the documents and certificate required by that
seclion.” NRS 116.3102(1)(n}).

25.  The types of charges authorized by NRS 116 4109 are extensive. The list of
charges which can be coliected, include, “any transfer fees, {ransaction fees or any other
fees associated with the resale of a unit,” NRS 116.4103(1)(e), and “association fees, fines,
assessments, late charges or penalties, interest rates on delinquent assessments, additional
costs for collecting past due fines and charges for opening or closing any file for each umt.”
NRS 116.4109(1)(). -

26.  Since the statute includes the additional fees and charges &s part of the “super
priority” lien, then those fees, charges, interest and penallies, as siated above, are also
subject to the nine (9) month assessment imitation established in NRS 116.3116(2}.

27.  As the Pefitioner points out, numerous policy reasons exist fo limit the amount
which has priority pot the least of which is to provide needed understanding by the first
morigage holder that its securily interest in the property is not reduced by assessments and

the unlimited amount of fees, charges, interest, penalties, fines and Interest imposed by the

association or its collection agent.

28.  Further, Petitioner is correct in stating that the remainder of the lien is not|

removed from the propedty, but only the priority status over the first rocrigage holder.
29.  The Division adopts the interpretation that NRS 116.3116(2) is a limit on the

amount an association can place a fien which has priority over the first morigage holder.

6~
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30. While the Petitioner refers to this amount as *9 times" the monthly assessment
by the association, that statement would not be entirefy correct because changes in the
amount of assessments may occur during the time period, The amount of the lien which has
priority over the first mortgage carnot exceed what the association would have regularly
charged for common expenses for the unit in the nine (8) months prior to the institution of an
action to enforce a lien,

31.  Any balance exceeding the nine (9) month limitation would be subordinate to
the first mortgage holder's security interest.

32. Consequently, pursuant to the requirements of NRS 649.375(2)(a), the onh-/
charges “authorized by lav;f' to collect after the foreclosure of the first mortgage are those
that do not exceed the amount charéed over the preceding nine (9) months of normal
association assessments.

33. The Division further concludes that additional fees and charges can be
included in the “super priority” lien as pacmitted by statute but the total of all of the amounts
cannot exceed the nine (3) month assessment (imitation. .

34.  While the assogiations and their coliection agencies should be mindful that the
charges must be reasonable, the Division concludes that collection agencies are not
permitted to add fees of any amount without the expressed approval of the association.

35. As the statutes cited above make clear, the assoeiation is the entity required io
impose the fees and charges, not its collection agency. NRS 118.31168(1) {"The
association has the en”), NRS 116.3102(1) ("the asscciation may do any or all of the

following ..."); NRS 1-16.4109(3) (‘the association shall fumish all of the following to the |

unit's owner or his or her authorized agent for inclusion in the résale package ...").
36. Consequently, no additional collection charges are “permifted by law" unless
they are first approved by the association
37. NRS 649.375(2) prohibits the coflection of “interest, charge, fee or expense”
which is not "authorized by law or as agreed to by the parties._.”

-
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38. A similar requirement exists in the federal Fair Debt Gollection Practices Act
(FDCPA), 15 U.S.C. § 1692{{1) defining an “unfair practice” as “[tjhe collection of amount

(including any interest, fea, charge or expense incidental to the principal obfigation) unless
such amount is expressly authorized by the agreement creating the debt or permifted by
law *

39.  As stated above, the association is permitted to make additional charges lo the
assessments for the collection of assessments, however, the statute requires that the
association apprave the charge, and it may not leave it to the collection agency to determine
the amount of fees it may callect. -

40. The coliection agencies are operating as agents of the homeowners'
assocfation and it is a relationship based upon confract. Hamm v, Arrowcreek Homeowners'
Ass’n, 183 P.3d 895, 902 {Nev. 2008) ("An agency relationship resulis when one person
possesses the contractual right fo confrol ancther's manner of performing the duties for
which he or she was hired”) However, the ccollection agency, alone, does not have the
power to create and impose fees, where, as here, the statutes have delegated that authority
to the association.

41.  Therefore, the Division further condudes that if any charges or fees are added
to the assessments to be charged pursuant to NRS 116.3102, or added to a lien pursuant to
NRS 116.3116, then thase fees, interest and charges must have been expressly approved
by the association pursuant fo its governing documents or in the contract with the collection

agency prior to the time those fees, charges, interest, costs and penalties were incured.

B. Is the association required fo file a civil action prior to asserting ils lien for
assessments with “super priority” status?

42.  Petitioner requests clarification of what is meant by the “action’ in NRS
118.3116 in order to determine the “super priarity” status of the assoeiation’s lien. As above

NRS 116.3116(2) reads, in part, as follows:

woi
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The fien is also prior to all security inferests described in
paragraph (b} to the extent of any charges incurred by the
association on & urit pursuant fo NRS 116.310312 and to the
extent of the assessments for common expenses based on
the odic_budget ado by the assocjation nt to

NRS 116.3115 which would have become dug in the absence
of acceleration dwing the 9 months immediately preceding
institttion of an action fo enforce the lien, ... This subsection
does not affect the priority of mechanics' or materialmen’s liens, or
the priorfity of liens for other assessments made by the

association.

43.  Pefitioner’s claim that the language “institution of an action to enforce the lien”
creates a statutory requirement that the associalion is required fo file a civil action before the
lien can achieve priorly status. The Division disagrees. Nothing in the statute woul
indicate an intent to require a court aclion o secure pricrity status during the non-judicia
foreclosure process.

44, As the Nevada Supreme Gourt stated, in order to determine what is meant by a

term, an examination of the context and spirit of the slatute 1s necessary.

To clarify a siatute's ambiguity, we look at the "context” and “spirit”
in which & was enacted lo effect a consiruction that best
represents the legislative intent in enacting the stetute. Boucher v.
Shaw, 124 Nev. 96, —, 198 P.3d 959, 961 {2008). Our goal is to
read “statutes within a stafutory scheme hammoniously with onhe
another to avoid an unreasonable or absurd resull” Allstafe
Insurance Co, v. Fackeff, 206 P.3d 572, 576 (2009).

Citizens for Cold Springs v. City of Reno, 218 P.3d 847, 851 [Nev.,2009)(citations included)..

45. In the present case, the term “action” appears at the conclusion of the point of

measurement for the limitation period in order ko determine when fo begin the nine (9) month

period.
46. In no other part of NRS 116.3116 does the statute mention any civil action

requirement for efther the creafion of the lien or ifs status of priority. NRS 116.3116(1)

..
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James Adams

From: Terry Johnson [TerryJohnson@business.nv.gov]
Sent: Monday, November 12, 2012 12:39 PM

To: ‘james@adamslawnevada.com’

Subject: Super Priority Lien Advisory Opinion

Good Morning Mr. Adams:

I tried reaching you telephonically a few moments ago but was not able to Jeave a voice message. I was calling to give
you a status update on the advisory opinion you previously requested of this office concerning the super priority lien.

As you may know, I will be leaving my position as Director of Business & Industry for an appointment as a Member of
the State Gaming Control Board, starting November 13, 2012. However, before leaving I wanted to ensure that the issues
presented in the advisory opinion petition were appropriately addressed.

In Jight of the Court’s ruling earlier this year in the matter of State of Nevada, Financial Institutions Div. vs. Nevada Assh.

Services, et al., it appears the appropriate entity to render the requested opinion would be the Real Estate Division of the
Department of Business & Industry.

Accordingly, Irecently met with representatives of the Real Estate Division and their legal counsel to discuss the various
advisory opinion requests that had been submitted, including yours, regarding the super priority lien. The determination
was made that the Real Estate Division would issue an advisory opinion responsive to the questions presented in the
various opinion requests. Please be advised that this advisory opinion should be finalized within the next 30-45 days.

Thanks,

TERRY JOHNSON
Director

Nevada State Department of Business & Industry
555 E. Washington Avenue Suite 4900

Las Vegas, NV 89101

702-486-2755
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BRIAN SANDOVAL
Gavernor

December 12,2012

Prem Investments

STATE OF NEVADA

DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION

www.red.state. nv.us

520 South Fourth Street, Second Floor

Las Vegas, Nevada 89101

Dear Prem Investments:

BRUCE H. BRESLOW
Directar

GAIL J. ANDERSON
Arminiswrator

In November, the prior Director of the Nevada Department of Business & Industry, Terry
Johnson, informed you that your request for an advisory opinion from the Director’s office
was sent by Director Johnson to the Real Estate Division. Enclosed please find the Division’s
Advisory Opinion #13-01, issued in response to your request for an advisory opinion on the
questions posed concerning the super priority lien in NRS 116.3116.

This advisory opinion will be posted on the Division’s web site. It provides the Division’s
interpretation of NRS 116 statutes applicable to the questions posed.

Sincerely,

(it R Coctensne

Gail J. Anderson
Administrator

Encl. Advisory Opinion 13-01

+~C:  James R. Adams, Esq.

2501 E. Sahara Avenue, Suite 102, Las Vegas, Nevada 89104-4137 Telephone: (702) 486-4033
1179 Fairview Drive, Suite E, Carson City, Nevada 89701-5453

Fax: (702) 486-4275

Telephone: (775) 687-4280  Fax: (775)687-4868



STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

REAL ESTATE DIVISION
ADVISORY OPINION
Subject: Advisory
13-01 | 20 pages
The Super Priority Lien EM R
By Real Estate Division
Amends/ N/A
Reference(s): Issue Date:
NRS 116.3102; ; NRS 116.310312; NRS 116.310313; NRS December 12, 2012
116.3115; NRS 116.3116; NRS 116.31162; Commission for
Common Interest Communities and Condominium Hotels
Advisory Opinjon No. 2010-01

QUESTION #1;

Pursuant to NRS 116.3116, may the portion of the association’s lien which is superior
to a unit’s first security interest (referred to as the “super priority lien”) contain “costs of
collecting” defined by NRS 116.310313?

QUESTION #2:

Pursuant to NRS 116.3116, may the sum total of the super priority lien ever exceed 9
times the monthly assessment amount for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115, plus charges incurred by
the association on a unit pursuant to NRS 116.310312?

QUESTION #3:

Pursuant to NRS 116.3116, must the association institute a “civil action” as defined by
Nevada Rules of Civil Procedure 2 and 3 in order for the super priority lien to exist?

SHORT ANSWER TO #1:

No. The association’s lien does not include “costs of collecting” defined by NRS
116.310313, so the super priority poriion of the lien may not include such costs. NRS
116.310313 does not say such charges are a lien on the unit, and NRS 116.3116 does not
make such charges part of the association’s lien.



SHORT ANSWER TO #2:

No. The language in NRS 116.3116(2) defines the super priority lien. The super
priority lien consists of unpaid assessments based on the association’s budget and NRS
116.310312 charges, nothing more. The super priority lien is limited to: (1) 9 months of
assessments; and (2) charges allowed by NRS 116.310312. The super priority lien based
on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines, or interest. References
in NRS 116.3116(2) to assessments and charges pursuant to NRS 116.310312 define the
super priority lien, and are not merely to determine a dollar amount for the super
priority lien.

SHORT AN TO #3:

No. The association must take action to enforce its super priority lien, but it need
not institute a civil action by the filing of a complaint. The association may begin the
process for foreclosure in NRS 116.31162 or exercise any other remedy it has to enforce
the lien.

ANALYSIS OF THE :

This advisory opinion — provided in accordance with NRS 116.623 — details the Real
Estate Division’s opinion as to the interpretation of NRS 116.3116(1) and (2). The
Division hopes to help association boards understand the meaning of the statute so they
are better equipped to represent the interests of their members. Associations are
encouraged to look at the entirety of a situation surrounding a particular deficiency and
evaluate the association’s best option for collection. The first step in that analysis is to
understand what constitutes the association’s lien, what is not part of the lien, and the
status of the lien compared to other liens recorded against the unit.

Subsection (1) of NRS 116.3116 describes what constitutes the association’s lien; and
subsection (2) states the lien’s priority compared to other liens recorded against a unit.
NRS 116.3116 comes from the Uniform Common Interest Ownership Act (1982} (the
“Uniform Act”), which Nevada adopted in 1991. So, in addition to looking at the
language of the relevant Nevada statute, this analysis includes references to the Uniform

Act’s equivalent provision (§ 3-116) and its comments.



R NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF.

NRS 116.3116(1) provides generally for.the lien associations have against units within

common-interest communities. NRS 116.3116(1) states as follows:

The association has a lien on a unit for any consiruction penalty that
is imposed against the umit’s owner pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit’s owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section. If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment
thereof becomes due.

(emphasis added).

Based on this provision, the association’s lien incdludes assessments, construction
penalties, and fines imposed against a unit when they become due. In addition — unless
the declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuant to NRS 116.3102(1)(j) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but licns for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises each

portion of the association’s lien to evaluate enforcement options.

A. “COSTS OF COLLECTING” (DEFINED BY NRS 116.310313) ARE NOT
PART OF THE ASSOCIATION’S LIEN

NRS 116.3116(1) does not specifically make costs of collecting part of the
association’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (n)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

interest associations may impose. This language encompasses all penalties, {ees,
3



charges, late charges, fines, and interest that are part of the lien described in NRS
116.3116(1).
NRS 116.3102(1)(j) through (n) states:

1. Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following: ...

() Impose and receive any payments, fees or charges for the use, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312.

(k) Impose charges for late payment of assessments pursuant to
NRS 116.3115.

(1) Impose construction penalties when authorized pursuant to NRS
116.310305.

(m) Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and recordation of any
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate
required by that section.

(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection (k) ~ emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the
association’s lien. The Commission for Common Interest Communities and
Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

4



Analysis of what constitutes the super priority lien portion of the association’s lien is
discussed in Section III, but the Division agrees that the association’s lien does include
items noted as (a), (b) and (c) of the Commission’s advisory opinion above. To support
item (d), the Commission relies on NRS 116.3102(1)(k) which gives associations the
power to: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This language would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments.! By definition, “costs of
collecting” relate to the collection of past due “obligations.” “Obligations” are defined as
“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.” In other words, costs of collecting includes more than “charges
for late payment of assessments.”3 Therefore, the plain language of NRS 116.3116(1)
does not incorporate costs of collecting into the association’s lien. Further review of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACTION SUPPORTS THE POSITION THAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S
LIEN DESCRIBED BY NRS 116.3116(1).

The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the association’s lien.4 “Charges for late payments” is not the
same as “costs of collecting.” “Costs of collecting” was first defined in NRS 116 by the
adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

1 Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS
116.3116(1). :
2 NRS 116.310313.
3 “Costs of collecting” includes any fee, charge or cost, by whatever name, including, without limitation,
any collection fee, filing fee, recording fee, fee related to the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, bankruptcy search fee, referral fee, fee for postage or delivery and any
other fee or cost that an association charges a unit’s owner for the investigation, enforcement or collection
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit is filed
to enforee any past due obligation or any costs awarded by a court. NRS 116.310313(3)(a).
4 NRS 116.3102(1)(k) (incorporated into NRS 116.3116(1)).
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right to charge a unit owner “reasonable fees to cover the costs of collecting any past due
obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to maintain the property or abate a nuisance existing on the exterior of
the unit. NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest5 NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien described in
NRS 116.3116(1). And NRS 116.3116(2) was amended to allow these expenses to be
included in the association’s super priority lien.

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those changes to the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislature had an
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
to NRS 116.3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
association’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 (1) and (2) to bring the statute
in line with the changes to the same provision in the Uniform Act amended in 2008.

The Uniform Act’s amendments were removed from S.B. 174 by the first reprint. As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6).




of assessments. S.B. 174 was discussed in great detail and wltimately died in
committee.b

Also in 2011, Senate Bill 204 — as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill's language was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
to approval.

The Nevada Legislature’s actjons in the 2009 and 2011 sessions are indicgtive of its
intent not to make costs of collecting part of the lien. The Nevada Legislature could
have made the costs of collecting part of the association’s lien, like it did for costs under
NRS 116.310312. It did not do so. In order for the association to have a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing, the Division concludes that the association’s lien does not
inclnde “costs of collecting” as defined by NRS 116.310313.

A possible concern regarding this outcome could be that an assoclation may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, alook at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS
116.31164(3)(¢c) allows the proceeds of the foreclosure sale to be distributed in the

following order:

(1) The reasonable expenses of sale;

s See http://leg.state.nv.us/ Session/76th2011/Reports/history.cfm?ID=423.
7 Senate Bill No. 204 — Senator Copening, Sec. 49, In. 1-16, February 28, 2011.
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(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiwms on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record;
and

(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lien
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds from a sale or a sale never takes place, the association has no way to collect its
expenses other than through a civil action against the unit owner. Associations must
consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.

. NRS 116.3116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the association has a lien on the unit as described in
subsection (1) of NRS 116.3116, we now tum to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRS
116.3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first secm'ity
interest.

NRS 116.3116(2) provides that the association’s lien is prior to all other liens
recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
8




distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose its
super priority lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act

comments to § 3-116 state:

[Als to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months' priority for the assessment
lien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders. As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit. If the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
to be prior to a first security interest. The reason this was done was to accommaodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.




. THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE
PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

(c¢) Liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

The lien is also prior to all security interests described in
paragraph (b) to the extent of any charges incurred by the
associgtion on a umit pursuant to NRS 116.310212 and to_the
extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuani lo NRS
116.2115 which would have become due in_the absence of
acceleration _during the o months immediately preceding
institution_of _an_action to_enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the lien, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics” or materialmen’s liens, or the priority
of liens for other assessments made by the association.

(emphasis added)

Having found previously that costs of collecting are not part of the lien means they
are not part of the super priority lien. The question then becomes what can be included
as part of the super priority lien. Prior to 2009, the super priority lien was limited to 6

months of assessments. In 2009, the Nevada legislature changed the 6 months of
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assessments to 9 months and added expenses for abatement under NRS 116,310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priority lien is limited to 6
months of assessments.

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lien. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312. NRS 116.310312(4) makes clear that the charges assessed
against the unit pursuant to this section are a lien on the unit and subsection (6) makes
it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(j).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116.310312. Payment of those charges relieves their super priority lien status. There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion.

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS 1S
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY
OF ASSESSMENTS.

The second portion of the super priority lien is “to the extent of the assessments for
common expenses based on the periodiec budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the g
months immediately preceding institution of an action to enforce the lien.”

The statute uses the language “to the extent of the assessments” to illustrate that
there is a limit on the amount of the super priority lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments. The limit on the super priority lien is based on the assessments for
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in ¢ months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312. Each portion of the super
priority lien is limited to the specific charge stated and nothing else.

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) (j) to (n), inclusive, the
total amount of the super priority ken attributed to assessments is no more than 9
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent
owner, so there is no basis to conclude that such charges could be included in the super
priority lien or in addition to the assessments. Such extraneous charges are not
included in the association’s super priority lien.

NRS 116.3116 originally provided for 6 months of assessments as the super priority
lien. Comments to the Uniform Act quoted previously support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
could be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to determine the
meaning.

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies in part on a Wake Forest Law Review? article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See James Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WARE FOREST L. REV. 353, 366-69
(1992).
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amount of the super priority lien to 6 months of assessments, but that the super priority
lien does not necessarily consist of only delinquent assessments.? It can include fines,
interest, and late charges.*> The concept here is that all parts of the lien are prior to a
first security interest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien. If
the super priority lien can encompass more than just delinquent assessments in this
situation, it would give the association the right to foreclose its lien consisting only of
late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
owner’s fines. The Division does not find that these consequences are reasonable or
intended by the drafters of the Uniform Act or by the Nevada Legislature. Even the
2008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not costs the association incurs.

Tn 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien. Assembly Bill 204 sought to extend the super priority lien of 6
months of assessments to 2 years of assessments.! The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Committee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id. at 367 (referring to the super priority lien as the “six months assessment ceiling” being computed
from the periodic budget).
© See id.
u See hitp://leg.state.nv.us/Session/75th2009/Reports/history.cfm?ID=416.
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include the association’s costs and attorneys’ fees.> Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of the super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A_B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6
months to 9 months, but commenting on the intent of the bill, Assemblywoman Ellen

Spiegel stated:

Assessments covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together fo make sure it did
not include any assessments for penalties es or late fees. 'The bill

covers the basic monies the association uses to build its regular budgets.
(emphasis added).*

It is significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. Tt does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more
than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA HAS NOT ADOPITED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY
LIEN.

The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

In 2008, § 3-116 of the Uniform Act was revised as follows:

12 See Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth Session, March 6,
2009 at 44-45.
13 See Minutes of the Senate Committee on Judiciary, Seventy-fifth Session, May 8, 2009 at 27.
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SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION; ENFORCEMENT.

(a) The association has a statutory lien on a unit for any assessment levied
against atiributable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12), and any other sums due to
the association under the declaration, this [act], or as a result of an
administrative, arbitration, mediation, or judicial decision are enforceable
in the same manner as unpaid assessments under this section. If an
assessment is payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances
on a unit except:

G)1) liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject to; ;

@i)(2) except as otherwise provided in subsection (e). a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessment sought to be enforced became
delinquent;; and

ii)(3) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

() A The lien under this section is also prior to all security interests
described in subsection (b)(2) elause-{{i}-abeve to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursuant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien. This-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [Fhe A lien
under this section is not subject to the-provisions—of [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

Explaining the reason for the changes to these sections, the Uniform Act includes the

following comments:
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JAMES R. ADAMS, ESQ.
“Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8681 W. Sahara Ave., Suite 280
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assl slawnevada.com
Attorneys for Plaintiffs

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com

and for good cause appearing hereby rules:

Electronically Filed
06/03/2011 10:04:45 AM

i # S

CLERK OF THE COURT

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

WINGBROOK CAPITAL, L1LC., Case No. A-11-636948-B

Plaintiff, Dept. No. XI
Vs. ORDER
ASSOCIATION: and DOBS 110 and ROE
ENTITIES 1-10, INCLUSIVE

Defendants.

This matter came before the Court on May 24, 2011 at 9:00 a.m., upon the Plaintiff’s Motion
for Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law
{| Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of
the Plaintiff. Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of
the Defendant. The Honorable Court, having read the briefs on file and having heard oral argument,
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WHEREAS the Parties have engaged in and have concluded a Nevada Real Estate Division
mediation (ADR #11-25) wherein the Parties mediated a dispute over the sum of $13,190.33; and
WHEREAS the subject of the mediation was whether NRS 116.3116 permitted Defendant
to charge to Plaintiff $14,037.83, or whether some lesser amount was due pursuant to NRS
116.3116; and
WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Defendant claims it has a right pursuant to NRS 116.3116 to charge and retain proceeds in the
amount $14,037.83 from Plaintiff and Plaintiff, a purchaser of ahome at foreclosure which is located
Wmlm the Defendant homeowners® association, contests this charge and claims that Defendant
exceeded the limits of NRS 116.3116 and overcharged it for the super priority lien; and
WHEREAS there exists in this case a controversy in which a claim of right is asserted by
Plaintiff against Defendant who has an interest in contesting it; and
WHEREAS Plaintiff and Defendant, the contesting parties herefo, ate clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.31 16 {including whether
Defendant charged too much for the super priority lien); and
WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded and transferred to Defendant and it was Plaintiff’s property that had been the
subject of a homeowners’ association lien by Defendant; and
WHEREAS the issue of the meaning, application and interpretation of NRS 116.3116 istipe

for determination in this case as the present controversy is real, it exists now, and it affects the

Parties hereto; and

WHEREAS, therefore, the Court finds that jssuing a declaratory judgment relating to the
meaning and interpretation of NRS 116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and
117
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11.  The External Repair Costs portion of the Super Priority Lien shall be determined by
this Court at a later date when the Court is provided with all necessary evidence to

make that determination.

IT IS SO ORDERED.
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ADAMS LAW GROUP, LTD. : Nevada Bar No. 6228
8330 W. Sahara Ave., Stitc 290 Alverson Tavlor. Mostensen & Sand
Las Vegas, Nevada 80117 verson, 1aylor, Voriensen ors
Tel: 702-838-7200 7401 West Charleston Blvd.
Fax: 702-838-3600 Las Vegas, NV 89117
james@adamslawnevada.com Attorney for Defendant
assly@adamslawnevada.com : Tel: 702-384-7000
Attorneys for Plaintiff et
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Nevada Bar No. 7141
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Las Vegas, NV 89101

(702) 384-5563
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LAS VEGAS, NEVADA 89117
TELEPHONE (702) 838-7200
FACSIMILE (702) 838-3636

ADAMS LAw GROUP, LTD.
8681 W, SAHARA AVENUE, SUITE 280
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W Sahara Avenue Suite 260
Las Vegas, Nevada 89117

ll(702) 838-7200

(702) 838-3636 Fax

james@adamslawgroup.com

assly@adamslawgroup.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirmut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, )
a Nevada limited liability company, )

Case No. A-11-647850-C
Dept No. 13
Plaintiff,
Vs. NOTICE OF ENTRY OF ORDER
HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,

and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

o’ N et s "t Nt gt Nt sttt it s’

PLEASE TAKE NOTICE that on the 1st day, January2012, the attached
Order was entered in the above referenced matter.

Dated this Za‘hlay of January, 2012.

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W Sahara Ave,. Ste. 260
Las Vegas, NV 389117




LAS VEGAS, NEVADA 89117
TELEPHONE (702) 838-7200
FACSIMILE (702) 838-3636

ADAMS LAW GRoup, LD,
8681 W, SAHARA AVENUE, SUITE 280
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CERTIFICATE OF SERVICE
Pursvant to NRCP 5(b), I certify that I am an employee of the Adams Law Group, Lid., and

that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties to
this action by:
Placing an original or true copy thereof in a scaled enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;
Hand Delivery
Facsimile
Overnight Delivery
Certified Mail, Return Receipt Requested.
addressed as follows:
Eric Hinckley, Esq.
Alverson Taylor

Mortensen and Sanders

" 17401 W Charleston Blvd.

11
2
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Las Vegas, NV 89117-1401

Dated theo?¥ 4y of Tanuary, 2012.

oy (O

An employee of Adams Law Group, Ltd.
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Electronically Filed
01/19/2012 03:08:18 PM
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J. . .
Nevada Bar No. 6874 GLERK OF THE COURT
ASSLY SAYYAR, ESQ,
Nevada Bar No. 9178

8330 W. Sahara Ave. Suite 290
Las Vi Nevada 89117

702; 838-7200

702) 838-3636 Fax
james@adamslawnevada.com
ass] wnevada.co
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
remsrirut@brownlawlv.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
TKON HOLDINGS, LLC, a Nevada limited liability | -25¢ No: A-11-647850-C
company, Dept: No. 13
Plaintiff,
= ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at $:00 a.m., upon the Plaintiff’s
Motion for Sunimary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and
for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statutc)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relicf
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. I, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, ate clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners” association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment rclating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (cxterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position




DO @ N AN N D WN e

NN NN NN
®* 3 & G X O RN 2B S50 550 25

concerning the need for a civil action to triggera homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursunant to NRS
§116.310305, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien™). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (“First Security Interest”)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 1 16.3102(1)@ to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are cnforeed, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners® associations, thercfore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners® unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.3103 lé.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute.
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. Ifassessments are paid quarterly, then 3
quarters of assessments (i.c., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

‘The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum fi gure or a cap on the Super Priority Lien which
cannot be exceeded,
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8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no cvent can the total amount of the
Super Priority Lien exceed an amount cqualing 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediatcly

_ preceding the association’s in.stitution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

9. Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
len (i.c., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than the 6 months immediately preceding institution

of an action to enforcc the lien.
meel fr. 71~F /m'f;/u}‘h—- d/’( Ak ac /’{’“/ Cres / ’“')5“"

10. MOI'COVEI' (e up Prioriy-Lien 1 cst-onl
z H rn_/{-'/' 4 pp,cg )“‘& f,rﬁr-ﬂ'lf‘h
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/e an acﬁck

thecouty.”
IT IS SO ORDERED. /

AMS, E
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel; 702-838-7200

Fax: 702-838-3600

jam lawnevada.com

assly(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101

702) 384-5563

702)-385-1752 Fax
ppremsrirut(@brownlawlv.com
Attorneys for Plaintiff

Approved:
D07 pPfrHED

Enc Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000

Ehinckley@AlversonTaylor,com

Attorney for Defendant
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Electronically Fifed
09/25/2012 11:12:34 AM

ORDR K. b Ebrssm—
JAMES R. ADAMS, ESQ. t

Nevada Bar No. 6874 CLERK OF THE COURT
ADAMS LAW GROUP, L.TD.

8010 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600

james(@adamslawnevada.com

Attorneys for Plaintiff and the Class

DISTRICT COURT
CLARK COUNTY, NEVADA

PREM DEFERRED TRUST, on behalf of CASE NO. A-11-651107-B
itself and as representatives of the class herein
defined DEPT.NO 29

Plaintiff, ORDER
VS.

ALIANTE MASTER ASSOCIATION, and
DOES 1 through 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

This matter came before the Court on 07/24/2012, at 10:00 a.m., on Plaiptiff and the Class'
MOTION FOR SUMMARY JUDGMENT ON DECLARATORY RELIEF and Defendant Aliante
Master Association's OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
ON CLAIM FOR DECLARATORY RELIEF AND COUNTER-MOTION FOR SUMMARY
JUDGMENT. James R. Adams, Esq., of Adams Law Group, Ltd., appeared on behalf of the
Plaintiff and the Class. Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on
behalf of the Defendant. Patrick Reilly, Esq., of Holland and Hart appeared on behalf of Nevada
Association Services, Inc., and RMI Management, Inc., as Amici Curiae of the Court.

After review and consideration of all the pleadings and briefs of Plaintiff, Defendant and the
Amici Curiae, including all exhibits attached thereto, and including the oral arguments of Counsel
for Plaintiff and the Class, Counsel for Defendant and Counsel for the Amici Curiae, the Honorable

Court hereby rules:
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ORDR

JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600 »
james@adamslawnevada.com
Attorneys for Plaintiff and the Class

DISTRICT COURT
CLARK COUNTY, NEVADA

PREM DEFERRED TRUST, on behalf of CASE NO. A-11-651107-B
itself and as representatives of the class herein
defined DEPT. NO 29

Plaintiff, ORDER
vs.

ALIANTE MASTER ASSOCIATION, and
DOES 1 through 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

This matter came before the Court on 07/24/2012, at 10:00 a.m., on Plaintiff and the Class’
MOTION FOR SUMMARY JUDGMENT ON DECLARATORY RELIEF and Defendant Aliante
Master Association's OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
ON CLLAIM FOR DECLARATORY RELIEF AND COUNTER-MOTION FOR SUMMARY
JUDGMENT. James R. Adams, Esq., of Adams Law Group, 1td., appeared on behalf of the
Plaintiff and the Class. Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on
behalf of the Defendant. Patrick Reilly, Esq., of Holland and Hart appeared on behalf of Nevada
Association Services, Inc., and RMI Management, Inc., as Amici Cunae of the Court.

After review and consideration of all the pleadings and briefs of Plaintiff, Defendant and the
Amici Curiae, including all exhibits attached thereto, and including the oral arguments of Counsel
for Plaintiff and the Class, Counsel for Defendant and Counsel for the Amici Curiae, the Honorable

Court hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plainhff and the Class have asserted a claim of nght under NRS §116.3116(2) (the "Super Priority
Lien" statute) against Defendant and Defendant has an interest 1n contesting said claim. The issue
contained in the briefing is, therefore, ripe for determination. Further, the present controversy is
between persons or entities whose interests are adverse and who have a legal interest in the
controversy (Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948)); and

WHEREAS Plaintiff, the Class and the Defendant, the contesting parties hereto, are clearly
adverse and hold different views regarding the meaning and applicability of NRS §116.3116; and

WHEREAS Plaintiff and the Class, and the Defendant have a legal interest in the controversy
as it 1s Plaintiff's and the Class' property that is the subject of Defendant's Super Priority Lien and
all parties, therefore, have alegal interest in a determination of to what extent the Super Priority Lien
can exist; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
confroversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff, the Class and the Defendant are parties
whose rights, status or other legal relations are affected by NRS §116.3116 and they may, therefore,
have determined by this Court any question of construction or validity arising under NRS §116.3116
and obtain a declaration of rights, status or other legal relations thereunder.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

1. Plaintiffs and the Class' MOTION FOR SUMMARY JUDGMENT ON CLAIM OF

DECLARATORY RELIEF is granted.

2. Defendant's COUNTER-MOTION FOR SUMMARY JUDGMENT is denied.




O 0 N o R W N e

NN NN NN NN e e e e e e e e
O ~I N L Rk WM = DY N AW N =D

NRS §116.3116(1) is a statute which creates for the benefit of Nevada homeowners'
associations a statutory lien against a homeowner's unit for (a) any construction penalty that
is imposed against the unit's owner pursuant to NRS §116.310305, (b) any assessment levied
against that unit, and (¢) any fines imposed against the unit's owner from the time the
construction penalty, assessment or fine becomes due (the "General Statutory Lien").
Pursuant to NRS §116.3116(2), the homeowners' association's General Statutory Lien is
Junior to a first security interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent ("First Security Interest") except for a portion of
the homeowners' association's General Statutory Lien which remains superior to the First
Security Interest (the "Super Priority Lien").

Defendant, as a Nevada homeowners' association, therefore, has a Super Priority Lien which
has payment priority over the First Security Interest on a homeowners' unit. However, the
Super Priority Lien amount is not without limits and NRS §116.3116(2) is clear that the
amount of the Super Prionty Lien (that portion of the General Statutory Lien which retains
a priority payment status over the First Security Interest) is limited "to the extent" of a
homeowners' association's assessments for common expenses based upon the association's
periodic budget that would have become due, in the absence of acceleration, in the 9 month
period immediately preceding Defendant's institution of an action to enforce its General
Statutory Lien (which is 9 months of regular, common assessments) and "to the extent of"
external repair costs pursnant to NRS §116.310312 unless regulations adopted by the Federal
Home Loan Mortgage Corporation or the Federal National Mortgage Association require a
shorter period of priority for the lien.

The base assessment figure used in the calculation of the Super Priority Lien is the unit's
un-accelerated, monthly assessment figure for association common expenses which is wholly
determined by the homeowners association's "periodic budget," as adopted by the
association, and not determined by any other document or statute. Thus, the phrase contained

in NRS §116.3116(2) which states, "... to the extent of the assessments for common expenses
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10.

based on the periodic budget adopted by the association pursuant to NRS 116.3115 which
would have become due in the absence of acceleration during the 9 months immediately
preceding institution of an action te enforce the lien..." means a maximum figure equaling
9 months of an association's regular, monthly (not annual) assessments. If assessments are
paid quarterly, then 3 quarters of assessments (i.e., 9 months) would equal the Super Priority
Lien, plus external repair costs pursuant to NRS §116.310312.

The words "to the extent of” contained in NRS §116.3116(2) mean "no more than," which
clearly indicates a maximum figure or a cap on the Super Priosity Lien which cannot be
exceeded.

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may be
included within the Super Priority Lien, in no event can the total amount of the Super Priority
Lien exceed an amount equaling 9 months of the Defendant's regnlar monthly assessment
amount to unit owners for common expenses based on the periodic budget which would have
become due immediately preceding the association's institution of an action to enforce the
lien, plus external repair costs parsuant to NRS 116.310312.

In addition to the arguments of counsel contained in the briefs on file, in rendering this
decision, the Court considered all exhibits appended to such all briefs, including but not
limited to Jaw review articles, the legislative history of NRS 116.3116, the history of the
Uniform Comumon Interest Ownership Act, intermediate appellate and supreme court case
law of other states, and the Commission on Comumnon-Interest Communities & Condominium
Hotels' Advisory Opinion which opined that a homeowners' association may collect as a part
of the Super Priority Lien interest, late fees or charges, and the costs of collecting, but did
not directly opine upon the issue of whether there was a maxinaum limit to the Super Priority
Lienregardless of the constituent elements thereof, which was the question before this Court.
While the Court considered all such supporting materials, the Court is bound by the
precedent of the Nevada Supreme Court which directs trial courts that, "[W]here a statute is

clear on its face, a court may not go beyond the language of the statute in determining the
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legislature's intent." Diaz v. Eighth Judicial Dist. Court ex rel. County of Clark, 116 Nev. 88,
94,993 P.2d 50 (2000).

The Court finds that NRS 116.3116 i1s clear on its face. After the foreclosure by a first
security interest on a-unit recorded before the date on which the assessment sought to be
enforced became delinquent, a portion of a homeowners' association’s statutory lien under
NRS 116.3116(1) is prior to the first security interest only to the extent of any charges
incurred by the association on a unit pursuant to NRS 116.310312 (exterior repair costs) and
only to the extent of the assessments for common expenses which are based on the periodic
budget adopted by the association pursuant to NRS 116.3115 which would have become due
in the absence of acceleration during the 9 months immediately preceding institution of an
action to enforce the lien, unless federal regulations adopted by the Federal Home Loan
Mortgage Corporation or the Federal National Mortgage Association require a shorter period
of priority for the lien. The 9 month figure is derived by taking the monthly assessment
figure for common expenses as contained in the association's periodic budget which existed
immediately prior to the association's institution of an action to enforce its lien, and
multiplying by 9.

Prior to the October 1, 2009, amendment increasing the Super Priority Lien, the maximum
amount of the Super Priority Lien was limited to the extent of the assessments for common
expenses which are based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of acceleration during the 6 months
immediately preceding institution of an action to enforce the lien, unless federal regulations
adopted by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of prionty for the lien.

IT IS SO ORDERED.
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JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
Attorneys for Plaintiffs

Not Approved

ERIC HINCKLEY, ESQ.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000

Attorneys for Defendant
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Telephone: {702} 990-2017
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DISTRICY COURY
CLARK COUNTY, NEVADA

ELKBORN COMMUNITY ASSOCIATION,
a Nevada Noun-Profit Corporation,

CASE NG A-10-007051-C
DEPTNO.II

Plaintiff,

NOTICE OF ENTRY OF ORDER

Y.

)
)
)
)
)
)
)
}
DANIEL VALENZUELA, an Individual: ?)*
MORTGAGE ELECTRONIC ;
REGISTRATION SYSTEMS, INC. }
{"MERS"), AS NOGMINEE FOR MYLOR }
FINANCIAL, a Mississippi Corporation; }
MYLOR FINANCIAL, a Mississippi ;
Corporation; SONEPCQ FEDERAL CREDIT )
UNICN, 2 Corporation; CATARING 3
GUTIERREZ, an Individual; MARIA J
GUTIERREZ, an Individual; JUANITA }
GUTIERREZ, un Individual; and DOBS T
through X, inclusive, y
H

}

3

}

K

Drefendants.
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORI:

PLEASE TAKE NOTICE that an GRDER GRANTING MOTION FOR

DECLARATORY RELIEF was entered in the above-referenced matter on Yupe 1, 2011, 8

copy which is attached hereto with its accompanying Stipulation.

DATED this éﬁ‘day of June, 2011,

ANGIUS & TERRY LL?

LB N——

Ul p. TERRY, IR, (NVB 7192)
WILLIAM PAUL WRIGHT (NVB 7564)
TROY R. DICKERSON (NVB 2381
1120 N, Town Center Dr., Suite 260
Las Vegas, NV 88144
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

S
I RERERBY CERTIFY that on the _&_‘_’ day of June 2011, 1served a true and cormrect copy

of the foregoing 3 NOTICE OF ENTRY OF ORDER GRANTING MOTION FOR

BECLARATORY RELIEF by placing the same in the U.3. Mail, addressed as follows:

Mortgace Eleetrorde Systems ("MERS™)

c/o Christina 8. Bhivwd, Esq.

Akerman Senterfitt LLP

400 South Fourth Strect, Suitc 450
/il

Las Vegas, NV 83101

7 v ‘%
An Employee of ANGRIS & TERRY 1P

S nrn,,
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DANIEL VALENZUELA, an Individual:
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ORDH

Panl P. Terry, Je. (NBN 7192)
William Paal Wright (NBN 7564} CLERK OF THE COURT
Troy K. Dickerson (NBN %381)

Ancrus & TerRY LIF

1120 N. Town Center Drive, Suite 260

Las Yegas, NV 89144

Telephone: {702) 990-2017

Facsimile: (702) 990-2018

tdickerson@anpius-terrv.com

{| Attorneys for Plainiiff

BISTRICT COURT
CLARK COUNTY, NEVADA

ELEBORN COMMUNITY ASSOCIATION, } CASENO. A-10-607051-C
a Nevada Non-Profit Corporation,
DEFTNO.IT

Plaintiff,

ORDER GRANTING MOTION FOR

¥. DECLARATORY RELIEFT

MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.
(“MERSE™), AS NCMINEE FOR MYLOR
FINANCIAL, & Mississippi Corporation;
MYLOR FINANCIAL, a Mississippi
Carporstion; SONEPCO FEDERAL CREDIT
UNION, a Corporation; CATARING
GUTIERREZ, an Individual; MARIA
GUTIERREZ, an Individual, TUANITA
GUTIERREZ, an Individeal; and DOER 1
through X, inclosive,

Defendants.
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Plaintiff Blkborn Commonity Association’s ("Plainiff™ or * Association™) Motion for

Beclraiory Belief corne on for heasing on February 16, 2011, in Department 7 before the
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Honorable Valore I, Yega, Judge, presiding. The motion was heard on the Couet’s chambers
calendar.

The matter was originaily calendared for hearing on the Court’s chambers ealendar on
Junuacy 5, 2011. On December 30, 2010, the Court received & motion from cosnsel for
Defendant Mortgage Elecironic Registration Systems, Inc, (“Defcndant™), requesting
permaission to file s Sur-Reply to Plaintiff's original Reply on the grovads thet PlaintifPs
Reply raised now issues, The Court granted Defendant’s motion, contipued the hearing on
this matter uniil Janusry 26, 2011, and ardered Defendant’s Sur-Reply to be fled by Januery
15, 2611, Mo Sur-Reply was filed by the January 19, 2011 deadiine. The Court then received

& Motion to Extend Time to File Sur-Reply from Defendant’s counsel, claiming that he had

Sy never recetved the Court’s Order granting Defendant penmissivn to file 8 Ser-Reply, and

mquesting an sxtension to file. The Court granted the relief requestod and continued the

heaning to Febroary 18, 2011 on the Court’s chambers calendar

The Court now issues the following ORDER GRANTING PLAINTIFF'S MOTION
FOR DECLARATORY RELIEF:

Cruestion No, 11 Does the Associstion have the right o bring & fudicisl foretdosure
action before a court of proper jurisdiciion in Nevada to setisfy the Assoclation’s spegial
pricrity portion of a lien for asscssments authorized by NRS 1163116 {(“SPL™)?

Answer to Question No. 17 Yes. The Cournt finds that the Association has the right to
bring & judicial foreclosure action before 8 cowt of proper furisdiction in Nevads to satisfy the

SPL pursuant ko NRS Chapiers 40 and 116 end a8 authorized by the Associstion’s governing

it subesguent mewing pipers were Fi{lag y bath pertise afrer the fongd gremesd xeliaf ow

Tefendent ‘g Wokiom to Bxwepd Time to File fur-Zeply. Fleiaxif? Filed o sbovt Oppositioe b
Defonlext' s Stur-Beply, whlek Defepdsph movet co minike. Defendech s Mobiom oo Shrilks wae
demied by ths Couxts minske axder Sabed Meveh 23, 2HLL.
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documents (“CC4&RS"™), 5o long es the assessments at issue wers for cormon expenses based
on the pesiodic budget adopted by the Association pursuant to NRS 11631 16(2K¢c).

Question No, 2: 1fthe Association has the right to bong» judicial foreclosure action
to satisfy its SPL in Nevada, are the non-attomey fees and costs of collection accrued by the
Association to bring the fudicial foreclusure sction considered & component part of the
Association's SPL?

Answer fo ion Ne, 7: Yes. The Coust finds thet the nop-uitorney fees and costs
of collection acorued by the Associstion & bring a judicial foreclosure action in Nevada to
satisfy its SPL are & component part of the Association’s SPL. Moreover, the Cowrt
consindes fhat attorney’s fees acerved by the Association to bring & judicial foreclosurs action
in Nevads 2o satisfy its SPL are also considered to be a component part of the Associaiion’s
SPL. Any attomey’s fees considered to be part of the Association’s SPL must be

“reasonable™ puesuant to the Association’s governing docurnents, specifically Article &,

Section 6.1,

IT IS SO ORDERED that Plaintiff's Motion for Declaratory Relief is GRANTED.
DATED fhis ﬁ“ day of May, 2011.

s

JUDGE VALORIE } VEGA &4
DISTRICT COURT JUDGE

77
Respectiufly Submilted by
if

P

3, /{ /’}' ;
i DAV
!By / /'/;';ﬁiy (74

Yaud P. Terry, Jr. (NBN T182)
‘William Paul Wright QIBN 7564)
Troy R. Dickerson (NBN 9381)
ARGIUS & TERRY LLP

1120 W. Town Canter Drive, Suite 260
Las Vegas, NV, §9144

Attoraeys for Piaint]
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MARTIN & ALLISON LTD.
2 || Debra L. Piernschka (#10185) GLERK OF THE GOURT
3 Noah G. Allison (#6202)
3191 Bast Warm Springs Road
4 || Las Vegas, Nevada 891203147
Tel  (702) 933-4444
5 ||Fax  (702) 9334445
jerus battleborniaw.com
6 || naltison@hattlebornlaw.com
7 Attorneys for Nevada Association Services, Ine,
8 DISTRICT COURT
] CLARK COUNTY,NEVADA
10 .
i JP MORGAN CHASE BANK, NA. a CASENO.: 08-A562678
National Association, .
12 ' DEPT.. XVI
iy 9 .
a 8 Plaintiff,
o & g . w ORDER AND JUDGMENT
g oa i} o
B 14 || COUNTRYWIDE HOME LOANS, INC, a Date: April 7, 2011
%15 New York comparation; COUNTRYWIDE Time: 5:00am.
SHE" || WAREHOUSE LENDING, INC, & Celifumia :
E; @;16 corporation; CITIMORTGAGE, INC,, & New
Mg York corporation; NV MORTGAGE, INC,, =
g & 3517 Nevada corporation d/b/a SOMA FINANCIAL;
®a SOMA TINANCIAL, MNC, a Nevada
18 1| corporation; NEVADA  ASSOCIATION .
19 SERVICES, INC, a Nevada corporation;
JOHNATHAN " D.. AMOS, an individual;
20 MELISSA SMILEY a/k/a MELISSA AMOS,
an individual, DOES 1 fhrough 10, ROE
21 CORPORATIONS 1 throngh 10, Inclusive,
22 v Defendants.
23 || ALLRELATED CLAIMS.
24 Defendant Nevada Association Service, Inc.’s Motion for Determination of Priority Amount
25 || including Attorney’s Fees and Costs (“Motion”) came on for rehearing on April 7, 2011, Debra L.
26 || Pieruschla, Bsq. of Martin & Allison Ltd. appeared on behalf of Nevada Association Services, Inc,
27 |{ *NAS™), Jason D. Smith, Esq. of Santoro, Driggs, Walch, Kearney, Holley & Thompson appeared on
28 || behalf of JP Morgan Chase Bank' (“Chase”), and po other part% ror\ %gu‘nfel“ haying PEpBared at the
5
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tehearing of this matter. The 'Court having Teviewed the moving papers, opposition papers and reply

papers submitted by counsel' and hearing oral argument, good cause appearing,’ the Court issued &

decision on April 8, 2011, and enters the following findings of fact and conclusions of law: '
FINDINGS OF FACT & CONCLUSIONS OF LAW '

1. On August 27, 2010, this Court issued an order denying Chase’s Motion for Summary
Judgment and granting NAS’s Countermotion for Summary Jadgment in part, determining that NAS
has a “super priority” position for no more than nine (9) months of assessments gepior to Chase’s
equitable lien finding that:

a. ‘The Property at issue in this matter is part of a common-interest ownership
community. As such, NRS 116 govemns the priority of NAS’s lien over Chase’s equitaﬁle Lien.

b. NRS 116.3116(1) establishes NAS’s statutory right to a lien for any assessments
from the time tﬁey become due.

e, Pursuant to NRS 116.3116, recording of the Declaration by the Association
constitutes record notice and perfection of the lien — no further recordation of any claim of lien is
required. )

d. NRS 116.3116(2) establishes the priority of NAS’s liens against the Property.
Specifically, NRS 116.3116(2) provides that NAS’s lien is pribr to all other liens and 'encm'nbranoes

except: ]
(1) alenor encumbranee recorded prior to the recording of the Declaration
of the association; |
(2)  afirst security interest recorded before the date on which the assessment
sought to be enforced became delinguent; and
(3)  liens for real estate taxes and otber govemmental assessments.
e, NRS 116.3116(2) further provides NA3 with 2 limited priority even over a first
security interest recorded against the propetty for mine (9) months of assessments that would bave
become due immediately preceding institution of an action to enforce the lien.

f. Chase’s equitable lien attached to the property on August 9, 2007 when its Deed

of Trust was recorded against the property.
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2. The Court further directed NAS to submit further briefing to the Court to determine the

extent and amount of NAS® “super priority” Hen that it has against the subject property, including the

—
s}

issue of attorney’s fees and costs, . ‘

3. After briefing by both parties, on September 16,. 2010 this Cou_rt held oral arguments
regarding the amount of NAS’ “super priority” lien amount and granted NAS’ Motion in part and
denied it in part.

4, The Court found that pursuant to NRS 116.3116(2) an association has a “super priority”
position over a first security interest recorded against the property for nine (9) months of assessments
immediately preceding institution of an action to enforce the lien.

5. The Couzt further found that pursuant to NRS 116.310313 am association can recover as
part of its collection costs reasonable altorney’s fees and costs associated with enforcement of its

assessment lien. The Court noted, however, that an analysis must be performed by the Court to

determine the reasonableness of the attorney’s fees using the factors articulated in Biupzell v. Gpld
Gate National Bank, 85 Nev. 345, 349 (1969).

6. The Court further found that pursuant to NRS 116. 3116(2) an association CAT TECOVE as
part of its “super priority” lien amount collection costs associated with enforcement of its assessment
lien.

7. As such, the Court granted NAS® Motion, in part, and awarded, as part of its “super

priority™ lien amount pursuant to NRS 116.3116(2), NAS $5,909.91 qut of the $23.480.16 reguested in
delinquent assessments. The Court further awarded, as part of its “super prioﬁty” lien amount pursuant
o NRS 116.3116(2), NAS $6,000.00 out of the $49,035.28 for reasonable attorney’s fees and costs as

part of its collection costs.

8. The Court, however, denied NAS the followmg requested portlons of its “super priority”
lien amount becanse it failed to provide adeguate documentation to support the claim:
(&  $135.00 out of the total amount of $525.00 in late fees relating to the nirie (9)
months of de,liﬁquent assessments as permitted by NRS 116,3116;

(®) $_1,352.00 for collection costs related to the nine (9) months of delinquent

assessments as permitted by NRS 116.3103 13 and NRS 116.3116; and
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()  $43,035.28 in legal fees as part of its collection costs related o the eollection of
the “super priority” amount as permitted by NRS 116.310313 and NRS 116.3116.
| 0. On October 28, 2010, NAS filed a Motion for Partial Reconsideration of the Court’s
October 4, 2010 Order denying NAS its full collection costs including attorney’s fees and costs
pursuant to NRS 116.3116.
10.  After supplemental briefing by the parties, on February 17, 2011, the Court granted
NAS’ Motion for Partial Reconsideration.
11.  On April 7, 2011, after further mlpplcmenial_ briefing by the parties, the Court entertained
oral arguments by Counsel.
2. The Court comcluded that NAS can recover as part of its “super priority” its costs

assocmted with enforcement of the Association’s assessment lien including late fees and collection | -

oosts pursuanttoNRS 116.3116(1) and (2).

13. The Court found that NAS properly supported its claim for $135.00 in late fees relating
1o the nine (9) months of delinquent assessments, pursuant to NRS 116.311 6(1).

14. The Court further found that NAS properly supported its claim for $1,352.00 in

collection costs relating to the nine (9) months of delinquent assessments but disallowed $743.00 of the |

requested $1,352.00 because $743.00 related to costs incurred by NAS after the lawsuit was filed to
enforce any past due obligation and are, thus, precluded by statute.

153. The Cowt further found that NAS properly supported its claim for $49,035.28 in
attorney’s fees and costs through August 27, 2010 comprised of $1,635.28 in cbsts and $47,400.00 in
ettorney’s fees in defending and protecting its statutory right to an assessment lien, pursnant to NRS

116.3116(7).

16,  NAS’s documented attorney’s fees in the amount of $47.,400.00 meet the Brunzell v.

| Golden Gate National Bank, 85 Nev, 345, 349-(1969) factors. That based on the gualities of the

advocate, the character of the work to be done, the work actually performed by the lawyer, and the
result obtained, the amount of attorney’s fees and costs to be included as part of NAS’ collection costs

relating to its “super priority” lien amount are reasonable and necessary.

/1
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ORDER AND JUDGMENT
IT IS HEREBY ORDERED, ADJUDGED, AND DECREEﬁ that NAS’ Motion for
Determination of NAS® Priority Amount Including Attorney’s Fees and Cost is GRANTED,
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that NAS’s “super priority;’
lien amount totals $55,689.19 comprised as follows: '

(1)  An award of $5,909.91 for nine (9) months of delinquent assessments, pursuant
1o NRS 116.3116;

' () An award of $135.00 in late fees relating to the nine (9) of delinquent
assessments, pursuant to NRS 11631 16, _

(3)  An award of $609.00 in collection costs, pursuant to NRS 116.310313 and NRS
116.3116;

(4  Anaward of for $49,035.28 in attorney’s fees and costs through August 27,2010
comprised of $1,635.28 in costs and $47,400.00 in attorney’s fees in défending and protecting its
statutory right to an’ assessment lien as collection costs, pursuant to NRS 116.3116(7), NRS
116.310313, and NRS 116.3116. i
111
111
/11
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IT IS FURTHER ORDERED @MGED AND DECREED that NAS shall recover

$55,689.19 plus statutory interest from Plaintiff JP Morgan Chase Bank, NA,, a National Association

the judgment amount as follows:

1. $6,653.91 for delinquent assessments and partial collection costs; and

2. $49,035.28 for reasonable attorney’s fees and costs comiprised of $1,635.28 in costs and
$47,400.00 in attorney’s fees as part of NAS® collection costs.

IT IS FURTBER ORDERED ADJUDGED AND DECREED that the judgment will accrue
inferest in the manner permitted by Nevada Jaw uutil the judgment has been satisfied.

. ITISSO ORDIRED.
“Dated tis 1" day of May, 2011.

@? D_ISTI}IICT COURT JUDGE

Submitted by: _ Approved/Disapproved as to form and content:
MARTIN & ALLISONLTD, - SANTORO, DRIGGS, WALCH, KEARNEY, HOLLEY
& THOMPSON

By / 'M« By

Debra L. Pieruschka (Bax No. 10185)

Jeffrey R. Albregts, Esq. (Bar No. 0066)

3191 Bast Warm Springs Road Jason D. Smith, Bsq. (Bar. No. 9691)

Las Vegas, Nevada 89120-3147 . 400 S. Fourth Street, Third Floor
Attorneys for Nevada Association - Las Vegas, NV 89101

Services, Inc. Attorneys for JP Morgan Chase Bank, N.A.
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Federal Housing Finance Agency
1700 G Strect, N.-W., Washington, D.C. 20552-0003
Telephone: (202) 414-3800
Facsimile: (202) 414-3823
www._fhfa.gov

Lucas Foletta

Genertzl Counsel

Office of the Governor

State of Nevada _
101 N. Carson Street

Carson City, NV 89701

RE: SB 174
Dear Mr. Foletta:

In furtherance of our discussion regarding SB 174 and as promised, I wanted to expand on my
apalysis of and concerns with the provisions of the bill. As you know, the Federal Housing Finance
Agency (FHFA) acts as regulator and conservator for Fannie Mae and Freddie Mac and has
obligations that focus on preserving and consetving assets of the firms, avoiding losses-and
maintzining their safe and sound operations. The agency ako oversees operations of the twelve
Federal Home Loan Banks.

As we discussed, the provisions of the bill which relate to the collection of unpaid homeowners
association (HOA) assessments mise significant issues. I would note Fannie Mae and Freddie Mac
have provided for reimbursement of stx months of regular common expense unpaid assessments.
They do not reimburse for collection costs or attorney’s fees. The comments that follow,
therefore, relate primarily with specifics of the legislation, but I would note that, in general, the bill
would alter practices for which the Enterptises do not provide reimbursement.

Specific obsetvations concerning substantive provisions of SB 174 and problems with
implementation of such a law, that I would hope would be of benefit to your consideration, ate
provided here: »

Fitst, Section 15 of the bill provides that “reasonable” attorney's fees and collection costs for
collecting unpaid HOA assessments ate included in 2 HOA’s “super-priority lien” for assessments
for common expenses. Experience shows that, in general, attorney's fees and collection costs are
much higher than the amount of delinquent assesstoents and this bill would transfer such costs to
segvicers and potentially the Enterptises. In any event, general practice has been thar homeowners
who have title to the property and want to resolve clais related to the property would be required
to pay attorney's fees and collection costs,

IR
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If 2 bill such as SB 174 were enacted, Fannie Mae and Freddie Mac servicers would be responsible
for the payment of such attotney's fees and collection costs to the extent they ate not paid by
homeowners. Setvicers might attempt to seek reimbursement from Fannje Mae and Freddie Mac,
however, Enterprise seller-servicer gnides prohibit reimbursing servicers forsuch attomey’s fees
and collection costs. In addition, attomey's fees and collection expenses could increase foreclosure
costs and increase the costs to purchasers of homes coming to the market.

Second, with regatd to capping collection fees under Section 15, the set amount of $1950 is not 2
true limiration as an exception exists transferring authority to homeowners associations to make a
declaration to provide that 2 lien may exceed the statutory cap without limitation. Therefore,
becanse the provision allows the HOA’s declaration to govem over the statutory cap, but then
applies the limitation to “any other amounts due the association pursvant to the governing
docnments,” the cap may be illnsory. While Fannie Mae and Freddie Mac, as noted above, would
not reimburse for such collection fees, the language as reported appeats to provide no fitm capping
of such fees in any event. :

Thitd, Section 15 is somewhat ambiguous about the lien for collection costs. In particular, it is

unclear what time frame is involved for which such collection costs would be afforded lien priority.
As we discussed, Fannie Mae and Freddie Mac do not reimburse for such costs.

Finally, I would note that this measure would represent a significant change to existing law and
practice and could have unintended consequences in the current market environment. Please do
not hesitate to contact me if you have any questions regarding these comments; I may be reached at
202 414-3788.

With all best wishes, I am

Sincerely,

dglal |

Alfred M. Pollard
General Connsel
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